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A W A Salam, J 

T7hiS is an appeal preferred against the judgement 

dismissing the plaint of the plaintiff by the learned 

district judge, based on the failure to disclose the date 



, 

on which the cause of action arose. The plaintiffs filed 

action against the defendant by plaint dated 30th 

October 1995 to regain possession of the properties 

described in the first and second schedules to the 

plaint. 

Quite significantly the plaintiffs failed to set out the 

exact date or the period during which the cause of 

action had allegedly accrued to them. The defendant in 

his answer raised a specific objection that by reason of 

the failure of the plaintiffs' to aver the date on which the 

cause of action arose, the action as constituted cannot 

be maintained against them. The basis on which the 

defendant raised the objection was the non-compliance 
• 

of the mandatory requirements laid down in section 40 

(d) of the Civil Procedure Code. The plaintiffs made an 

application to have the pleadings amended but the said 

¥plication was rejected by the learned district judge. 

When the matter came up for trial the legal question 

regarding the non-compliance of section 40 (d) of the 

. Civil Procedure Code was taken up as a preliminary 

question of law and by order dated 27 October 1999 the 

learned the district judge dismissed the plaint for failure 

to disclose the date on which the cause of action arose. 

On a perusal of the order made by the learned district 

judge I find that the plaintiffs have in fact failed to 

disclose the date on which the cause of action arose and 

thereby deprive the defendant of racing the question of 

prescription. 
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In the circumstances, the judgement of the learned 

district judge upholding the preliminary objection and 

dismissing the plaint on the ground of non-compliance 

of section 40 (d) of the Civil Procedure Code appears to 

me as quite consistent with the legal principles. Hence, 

I am not inclined to interfere with the said decision of 

the learned district judge and therefore dismiss this 

appeal without costs. 

Judge of the Court of Appeal 
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