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GOONERATNE J.

This was a partition case to partition a land called ‘Delgahagale
Thatththa’ in extent of about 6 acres (2™ schedule to the plaint) and shown
in plan ‘X’. The corpus as in plan ‘X’.(plan No. 499) and the original owners
of same were admitted facts at the trial. Parties also admitted paragraphs 1 —
5 of plaint. Parties proceeded to trial on 7 points of contest. The only
question to be decided in this appeal is whether a defined portion of land as
claimed and alleged by the Defendant-Appellant in extent of about 1 acre
referred to in the schedule of the amended statement of claim (supported by
deeds P6/P7) was possessed by the Appellants for over 20 to 30 years and
prescribed to such extent should be excluded from the corpus?

In evidence there is reference to a coir mill. Has the 1%
Defendant prescribed to lot (3) in plan ‘X’? It appears that the Appellant
relies on the claim to property by one Juse Appuhamy’s 1/6™ share on deed
P3. The 1" Defendant nor the son of Juse Appyhamy namely one
Chandraratne did give evidence at the trial. In cross examination of the 2™
Plaintiff, evidence have transpired that the said Juse Appuhamy possessed

some portion of the land in dispute. Evidence of one Dhanapala is to the




effect that Juse Appuhamy worked the coir mill within the corpus but the
exact extent with reference to 1 acre as claimed by the Appellant had not
been established. Further by deed P7 Juse Appuhamy transferred to his son
Chandraratne on 7.10.1977. (P7). Plaint filed on 27.1.1986. As such the 10
year prescriptive period cannot be calculated and District Judge’s views
rejecting that position cannot be erred.

I am also mindful of the views of the learned District Judge and
the following extract reproduced from the judgment of the District Judge,
need to be considered and which reasoning would be endorsed by this court.
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When I consider the evidence led at the trial and the judgment

of the District Court I cannot find any serious error for this court to reverse




the judgment. The learned trial Judge has correctly dealt and analysed all
primary facts. This court cannot unnecessarily disturb the findings arrived at
by the trial Judge and regards all primary facts. The witnesses who gave
evidence do not support the ten year prescriptive period urged by the
Appellant. Nor can lot (3) be excluded from the corpus without a proper
basis. Appellants have not been able to demonstrate any form of ‘ouster’

connecting eh coir mill. Mere allegation of possession (in the absence of

proper extent) and without proper details of enjoying income cannot be the
basis of demonstrating ‘ouster’ in a partition suit. Allocation of share in the
judgment cannot be faulted. There are no good and strong grounds suggested
at the hearing of this appeal, by the Appellant.

In all the above circumstances I affirm the judgment of the

District Court and dismiss this appeal without costs.
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