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The Plaintiff-Appellant filed action for a declaration of title and 

eviction of the Defendant from the land described in the schedule to the 

plaint. Plaintiff and Defendant happened to be brother and sister of the same 

family. The extent of the land is about 37.25 perches. Parties proceeded to 

trial on 5 issues. Plaintiff claim to be owner of the land in dispute according 

to paragraphs 2/3 of the plaint and allege that on or about 12.10.1991, 

Defendant unlawfully and by force entered the property in dispute and had 

cut trees and started to construct a house and caused to interfere with 

Plaintiffs rights. Defendant-Respondent has pleaded prescriptive rights to 

the property in dispute. The Plaintiffs position is that by virtue of partition 
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decree in case No. 5192IP lot B was allotted to one Podimenika and 9 others. 

All those persons had by deed No. 5969 (P2) of3.5.1991 transferred the land 

in question to Plaintiff as averred in the plaint. 

The Defendant-Respondent to an extent support the judgment 

of the learned District Judge who dismissed the plaint and state that the 

dispute is more or less a boundary dispute between parties who are in the 

adjoining lands and state the boundaries are uncertain. The Respondent has 

drawn the attention of this court to the judgment in his written submissions 

indicative of uncertain boundaries and Plaintiffs failure to prove possession 

and certain weaknesses of Plaintiffs evidence (though an extract has been 

included there seems to be some error in the way it is recorded). However 

certain weaknesses in the Plaintiff s case had been mentioned. 

On the other hand the Appellant refer to several lapses in the 

judgment. It is apparent that Plaintiff has acquired title by deed of transfer 

marked P2. As such Plaintiff has good paper title. Defendant may not be in a 

position to dispute paper title since by issue No.4, Defendant-Respondent 

relies on prescription. The trial Judge was in grave error by stating Plaintiff 

has paper title but not prescribed to the land in dispute. Trial Judge's 

observation of paper title is correct but not the rest which is strictly not in 

order for an action rei vindicatio. Once title is proved the burden shifts to the 
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Defendant to prove the legal capacity of his possession i.e prescription 52 

NLR 289 when title is proved the right to possess it, is presumed, court to 

have arrived at a decision in an action re-vindication, is whether Plaintiff had 

dominium. As such, proving paper title is sufficient once paper title is 

undisputed the burden shifts to the Defendant to prove independent right as 

prescriptive rights. Pathirana Vs. Jayasundera 58 NLR 169 at 177. The 

contest in an action of this nature is between the right of dominium of the 

Plaintiff and the declaration of adverse possession amounting to prescription 

by the Defendants. 

This court observes that the judgment has certain lapses, by not 

examining the very basic issues required to be examined in a case of this 

nature. Nevertheless the following extract based on evidence cannot be 

faulted - re illegal or unlawfully entering the premises in dispute (to prove 

issue No.2, answered as not proved). 
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In answermg the issue pertaining to prescriptive rights, it 

appears to this court that provisions dealing with Section 3 of the 

Prescription Ordinance need to be carefully handled and approached. I think 

there is something lacking in establishing the ingredients required under 
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Section 3 of the Prescription Ordinance. On the other hand there appears to 

be some uncertainty regarding the boundaries of the land in dispute. All 

issues need to be adequately addressed by court, in arriving at a final 

decision. Therefore I make order to set aside the judgment. of the learned 

District Judge and send the case back for trial denova. Parties need to be 

advised by their respective counsel to adopt the best course of action 

according to law. 

Judgment set aside. 

Case sent back for re-trial. 
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