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In this case the Plaintiff-Appellant complain of an 

encroachment by the 1 st Defendant-Respondent on or about 1981 lot Nos. 

(1) and (2) are adjacent lots as shown in plans 3403 (1 VI) of 28.4.1948 

(partition plan). Plaintiff is the owners of lot (2). 1 st Defendant owns lot 1 

(11 perches). Lot 2 according to Plaintiff is 1 Rood; 37 Perches. Plaintiffs 

position seems to be that the 1 st Defendant-Respondent had interfered or 

changed the boundaries of the Plaintiff-Appellant's land in March 1981, and 

thereby added a portion of land from his land, into to lot (1). Plaintiff relied 

on the evidence and plan of Surveyor Carder and according to the plan 'X' 

and report X 1 the encroachment is about 2.50 perches. 
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Plaintiff-Appellant support his case by referring to Surveyor 

Carder's plan and state the fixation was accurate and that witness Carder is 

an impartial witness. Plaintiff also contends that Respondent admitted that 

there was no boundary separating his lot and that of the Appellant. Nor did 

the 1 st Defendant move for a Commissioner to survey the land if he was not 

satisfied with Surveyor Carder's plan. Plaintiff also argue that the learned 

District Judge who delivered the judgment had misdirected, and that at pg. 

117 states only lot 2 has been shown in Surveyor Carder's plan. But the 

encroachment is shown as lot (1) (0.25 perch) and lot 2 (2.25 perch) which 

add up to 2.50 perches of an encroachment. Another point is that the trial 

judge who delivered the judgment did not have the opportunity to hear and 

see the witnesses. I have perused the proceedings and I find that the 

proceedings of 30.6.1997 parties have consented to adopt the proceedings 

and go on with the case before the learned District Judge in the said days 

proceedings. As the system and practice prevalent in our original courts, trial 

judges after a period of time would be on transfer to another station in the 

island. Therefore the trial judge who assumes duties need to carry on with 

the available work load. If the parties so desired they could have intimated to 

the sitting judge, and thereafter the Judicial Service Commission could if it's 

in order gazette the Judge to hear and conclude the case. Nothing of this sort 
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has happened. Therefore this court cannot arrive at any conclusion on the 

aspect as urged by Appellants. Failure or refer to specific items of evidence 

or instances which is noted by this court would have prejudiced the case of 

the party concerned. As such the dicta in Silva Vs. Seneviratne 1981 (2) 

SLR 7 at 17 cannot be applied. (Appellate Court's right to reverse findings) 

The so called encroachment as urged by the Plaintiff in 1981, 

should have been supported with some documentary evidence as a police 

complaint or a complaint to a Grama Sevaka. Any physical act of 

encroachment is doubtful of proof in the absence of such material. Action 

filed only in 1983. This is somewhat unexplained by evidence. The witness 

for the Plaintiff in his evidence speaks of an encroachment, no doubt, but in 

cross-examination the witness admitted that he is not an independent witness 

and he has interest to see that Plaintiff succeeds in the case. The 1 sl 

Respondent's position is that he is a bias witness. 

The learned trial judge has considered the evidence of the 

Surveyor who gave evidence and arrived at a conclusion, though the 

appellant is critical of same, and emphasis that the trial judge has 

misdirected and I have to refer trial judge's views on Surveyor's evidence 

and on the encroachment. 
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(a) At pg. 124 of the record the correct extent of encroachment was not known to 

Plaintiff. ®&D®ci ®arneD ~55 Q®)!ll:Jco 5)0 5)l:O S®C) ®6»)~~ei>J Q)a ez;®~@@ 

Q&D)~ooffi. 

(b) Another lapse as stated by the judge "®®® 8@O om 6)Q®®~ rn®) aaooco 

Ol:~®e) 6)l:ffiQ)a 8@(5)eD®eDco. 

As such Surveyor admit that it is a lapse on his part. 

(c) There was no boundary as shown in 'red' in his plan. al:C) ffi@!ll:J rnl:6) rn®) o~ 

e:noen ®a~) {fl:eD Q)aeD, ~55 al:C)~ ®6»)ffi@@ Q)aeD (i)§} tffiCO) So. (folio 12) 

(d) That endaru trees (OOOl: (5)Q) as shown as the fence but it's age not recorded. 

(e) Surveyor has not identified the boundary as shown in 'black' 

(f) Surveyed only the earlier boundary 'QC>®®oo ®aena) ffi®Q)6) ®)ffi@) a®!ll:J~ 

rn®) ®l:~ Q)aco'. 

Trial Judge's observation on this point would be relevant. 

"®® {f@a ®®al:85 ®)a@ {fJO~@&D~ 85co® ®)ffi@) ~®~l:ffi ®Q)eo)C5)l:6>® 0t;,5)) ~6)® 

ffimco g~ ®)ffi® ®Q)CO)C5)l:5>® 0~5)) {fa® a~®coen ®~a6) ®oC)®® {f)®oJarn tffio®~ 

{fa~23 Q)a al:5)l:~@co. {f85eD {frnC) {fa® a~®oo ~@ 800o~ {f)~®oo {f)O~@C) 

{f~)@ @6:>® ®6»)C)ci a@ ®)C3® a~~a ®®® ffimeo g~ ®)ffi@) 05) aK5rn) &DO {fl:ffi 

®)ffi@) al:5)l:~@ a~®oo ®aena) ~®~ &D~go,)co. ®85en®(jOl: aoco)®cs5 ®®® ®l:@® 

{f@a (i)§} ®l:6) {fl:eD®eD @6:>® ®~6) {frno &D@ @®Oen ®a~a) {fl:ffi ®)ffi@) a®~. 

(g) On evidence it is not clear whether the earlier boundaries are shown in 'red'. 

(h) Surveyor's evidence does not properly refer to the encroached portion (127). I 

would have to include the trial Judge's views in verbertim as regards the 

Surveyor's evidence. 

'®® {f@a ®®® ®85en®~jol: aoco)®cs5 O)tffi~®oo {f@@J(5)eD @6:>® ®6»)C)0 ~®cl 

{f@@J(5)l:5>®C) ®ao ffim ®)ffi® ~®~~? 006) al:5)l:~@a ®6»)®a~ffi. ®®® O)~~CO 5)l:O 

®a6)eD ®85~®~jol: aoco~®cs5 O)~~CO~~ ®®® 6)~®e) &Dl:t;,a) ®6»)®l:rn. ~GSte®coen® 

@6:>® ~oco ®l:6) 6)l:ffi {faclC»)a&D 05) ~@ @6:>® ®l:6) 6)l:ffi e)®C) ®®® al:o~ al:C) ®5)j 

~® al:C) ffi@~ ciC»6)co al:5)l:~@ ®ena) ®6)JQO® al:®~&Dol:®cs5 6)~a ®&D®o55 (5)eD®cl 

Q)@at®~OO {fl:ffiQ)a ®®cs5 {f~5)OCO. 
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The trial judge has also considered the evidence of the 

Defendant-Respondent. On a balance of probability the Plaintiffs action 

has been dismissed. There seem to have been no permanent fence properly 

identified between the lands of Plaintiff and 1 st Defendant based on 

evidence. Defendant's position was that he continued to possess the land, as 

it was from the date he purchased the property. Therefore the burden is on 

the Plaintiff to prove correctly before court on encroachment. Trial Judge 

having considered the evidence has given several reasons not to act upon the 

evidence of the Plaintiff party. This court does not wish to disturb the 

conclusion of the trial judge on primary facts (1993 (1)) SLR 119. This is an 

action that should be categorized and should have been approached as an 

action for definition of boundaries. Plaintiff had not filed action on that 

footing. The Roman Dutch Law provides an action where the boundaries of 

lands belonging to different owners have become uncertain whether 

accidently or through the act of the owners or some third party, 17 NLR at 

66. 

In all the above circumstances I affirm the judgment of the 

District Judge. Appeal dismissed. 

GJ~~~ 
JUDGE OF THE COURT OF APPEAL 
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