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The Petitioner in this application has sought an order under Section 40 of the

I
Judicature Act to transfer the D.C. Galle Case No.1437/L to another District Court. The

Petitioner submits that the Plaint in this case was filed on the 23rd April 2001, and the

amended Plaint was filed on the 14t of April 2003. The Answer was filed on 9t of July

2008, and the trial date was fixed for the 26th of November 2009. The Petitioner

submitted that the case has not been concluded up to date and no evidence has been led

so far. The Petitioner’s main ground for transfer of this case from the District Court of

Galle is that no lawyers are presently availing themselves to appear for the Petitioner

due to the 1st Defendant Respondent being an Attorney-at-Law practicing in the Galle



Bar. The Petitioner also submitted that on the last date, viz., the 20th October 2010, the
learned District Judge had indicated and warned the Petitioner that the Plaintiff’s action

would have to be dismissed if no legal representation is obtained.

It appears from the material submitted to Court that there was a dispute between
the Petitioner and the 15t Respondent, other than the civil case filed in the District Court
of Galle, and due to this, action was filed in the Magistrate’s Court by the Petitioner as
well as the Respondent, and the proceedings in the Magistrate’s Court was thereafter
withdrawn due to an understanding between the parties. It also transpired from the
material placed before Court that the 1st Respondent has joined the Galle Bar after
enrolling himself as an Attorney-at-Law only in 2010, and in these circumstances one
cannot presume that he will have a control or influence among the other members of
the legal profession in the District Court of Galle, and the case is now assigned before a
Judge who is prepared to take it up, and the case is now fixed for trial. There is no
material to show that the Petitioner’s appearance or his witnesses are being prevented.
The only ground on which the Petitioner is seeking this transfer is, that he is unable to
retain Counsel from the Galle Bar. Even if this case is transferred, the Petitioner would
have to get the services of a Counsel from another Bar. In these circumstances the
Petitioner is not prevented from retaining a Counsel from another Bar to appear in this
case. In the case of Subramaniam Vs. Subramaniam 1980 2 SLR page 58, the Court of
Appeal has refused a similar application, although there was specific complaints of
interference by one of the parties who happened to be a Senior Lawyer practising at that
station. In the present case the Respondent’s Lawyer is not a Senior Lawyer, who, as I
observed, could have any influence in the Bar and also there is no evidence to show that
he is interfering in the proceedings of that case. As the Petitioner has not submitted
sufficient material to transfer this case from the District Court of Galle, I dismiss this

application of transfer and I award no cost.
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