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This is an appeal from a judgment delivered in a Divorce case 

by the learned District Judge of Galle dated 9.3.1998. At the hearing of this 

appeal both parties were absent and unrepresented. In fact this appeal had 

been mentioned on several dates in this court but parties were absent and 

unrepresented, though brief fees had been deposited by both parties. The 

Petition of Appeal has been filed by the Defendant-Appellant wife. 

Judgment in the District court had been delivered in favour of the Plaintiff 

husband. Parties proceeded to trial on 8 issues and 2 admissions. (date of 

marriage and Plaintiff's house was the matrimonial home). The main issue 

to be resolved appears to be issue No. 1 based on malicious desertion of the 

wife. 
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The Petition of Appeal narrates a very lengthy account of the 

case which is more or less in the form of written submissions. The Appellant 

appears to contest the case on the basis of the cause of action, which was not 

specifically pleaded, but the cause of action pleaded was malicious desertion 

by the wife leaving the matrimonial home, and the trial Judge has placed 

more reliance on the reason being the Defendant-Appellant repeated absence 

from home and refusal to have sexual congress with husband. Plaintiff was 

an Army Solder who according to the nature of employment cannot 

continuously be resident at the matrimonial home. As such whenever 

possible he had made himself available at the matrimonial house and on 

such occasions the evidence given by the Plaintiff was that the wife refused 

to enter into sexual congress with the husband. 

The trial Judge has considered that part of the evidence to be 

vital item of evidence which favour the Plaintiff-Respondent. This is evident 

from the answer given by the trial Judge to issue No 5 which is answered as 

"E)03fi)&l»(3c.o E)Ses5 oz;®i'rJ@&l»6z;D @@E)&l»(5)&l) 8)E)ffi e5J@~@) ~@EXs;) ffi(5)C5)(j)E) 

er(j)(5)z;6 ~Z;®@) @)(j) erz;03 ~ (j)0303E)c.o~ @)(j) E)03fi)&l»(3c.o E)E)(5) 8)E)Ses5 SDE) 

@(5)eS erz;(j). 

The trial Judge has considered the reason for the breakdown of 

the marriage and has in detail analysed Defendant-Appellant failure to enter 
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into sexual congress with Plaintiff-Respondent and attribute such reason to 

be a ground necessary to prove malicious desertion. This court would not 

interfere and disturb those findings. 

Desertion is a continuing offence. It is a continuing course of 

conduct 29 NLR at 325: a Law Rec 60. Where a woman leaves her husband 

finally against his will without legal justification, her desertion could in law 

be malicious 35 NLR 174. 

In the above circumstances I affirm the judgment of the learned 

District Judge. Appeal dismissed without costs. 

Appeal dismissed. 
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