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UPALY ABEYRATHNE, J.

The Plaintiff Appellant (hereinafter referred to as the Appellant)
instituted the said action against the Defendant Respondent (hereinafter referred to
as the Respondent) seeking for divorce a vinculo matrimonii. The Respondent filed
answer denying the averments in the plaint and prayed for a declaration of nullity
of marriage on the grounds mentioned in the answer. The case proceeded to trial on
11 issues. During the pendency of trial, on 09.03.1993 both parties agreed to settle

the case between them. The terms of settlement has been recorded as follows;

“HBBBST EIBBEO Si8wE 50,000/- e eSO Ome 8. O®
e OBmSwed e®adm o qUeIm QCEER 6 LEED G
S®BCEeE BB @ 9CEE 83. J o S¥SmSaed D180 ¢@@
S0 s AE S8 SO D0 I S8, Oeed Bog WSHO
SBBEDST DRI 5@ S &3. »o¢ 6®® gee 1994.03.31 200 e
eSS ¢33, OB e GOeND DHens 6O e SFHEEO BB St
2e¥menne 20 DB Si8E 500/- Y @ VeI LN THO SO© @R
DO NS B 53, SBBEOST 0@V 3B PR DI BOSO




Jecnemess 6] eMLHCSERD Yooy S¥Bmde 9@ On =82
BotDtT WSHND SHBHBEOST MOTD NS S EO. OB INODE
SBHBEOHSO emNBEDT eMUNBL GeIBE BOVO ] OO §oIE s
B0 BBEHST MO TS S8, RIS DO Be®s (30
ecenBeios O850 »Y IO gokin) NI 8. RIS PO Bog

SR FIDED DS,

The Appellant has tendered an undated petition to this court
seeking to set aside and revise the order made by the learned District Judge of
Homagama dated 24.10.1996. It appears from the case record that the impugned

order is not an order but the decree entered under the said settlement of the case.

The learned Counsel for the Respondent contended that the said
appeal violates Section 755 of the Civil Procedure Code and the appeal is out of

time. I now deal with the said submission.

The Registrar of the Homagama District Court has made
minutes on the said petition of appeal that he received the petition of appeal on
10.01.1997 at 2.30 p.m. The said decree has been entered on 24.10.1996. Hence it
is clear from the said minutes that the petition of appeal has been filed long after
the 60 days period of time violating the provisions contained in Section 755(3) of
the Civil Procedure Code. The Provisions contained in Section 755 (3) is

mandatory.

In the case of Wickremasighe Vs. de Silva (1978 / 79) 2 S.L.R.
65 it was held that “The provisions of section 755 (3) of the Civil Procedure Code
which requires the petition of appeal to be filed within sixty, days from the date of
judgment are mandatory. Accordingly where a petition had been filed after the

period of sixty days had lapsed the learned District Judge was correct in rejecting




such a petition. The notice of appeal, too, lapses for want of compliance with the

subsequent requirement and should be rejected.”

In the case of Keerthiratne Vs Udena Jayasekera (1990) 2 SLR
346 it was held that “The filing of a notice of appeal must be followed by
presentation of the petition of appeal within 60 days. Both steps are imperative and
mandatory. The responsibility is on the Attorney-at-Law on record and not on the

petitioner.”

The Appellant has not mentioned a word in his petition of
appeal with regard to the delay in presenting the appeal after the time limit
stipulated in Section 755(3) of the Civil Procedure Code. In the said circumstances

I dismiss the appeal of the Appellant with costs.

Appeal dismissed.

Judge of the Court of Appeal
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