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GOONERATNE J.

This appeal arises from the judgment of the District Court of
Kandy in a divorce case. Learned District Judge dismissed Plaintiff
husband’s divorce case filed on the basis of adultery and malicious desertion
and awarded damages to the 1* Defendant-Respondent, wife, a sum of Rs.
100,000/=. Case proceeded to trial in the original court on 14 issues.

It was admitted at the trial that the child by the name of
Sameera Ediriweera was born during lawful wedlock. Issue Nos. 1 — 5 are
answered in favour of the Plaintiff. Both husband and wife after marriage,
and up to February 1978 resided in the residence belonging to the wife’s
parents at ‘Kaburugamuwa’. On or about 1978 the 1* Defendant’s wife was
employed in the Sri Lanka Tractor Corporation and as such up to end of
1979 the 1% Defendant resided at No. 20, 10™ Lane Kollupitiya a house
belonging to her elder brother and 2" Defendant. Plaintiff had been in the
prisons service at Homagama and Colombo up to February 1978, and from
1979 to 3.1.1989 had been attached to the Magazine Prison, where he had
his board and lodging. It is also in evidence that as a result of the 1™

Defendant residing at her brother’s residence in Kollupitiya and as the




Plaintiff was during 1981 attached to the Badulla Open Prison, Plaintiff
could not visit his wife frequently or live with her, during a certain period of
their life.

The allegation of adultery which is a serious allegation and if
proved would result in court granting a divorce. However the learned Judge
has analysed the evidence adduced in this regard as follows. On or about
24.5.1981 Plaintiff had at about 6.45 p. m gone to the house of the 2™
Defendant where the 1% Defendant-wife was residing and that he went there
without any notice to the 1% Defendant wife. It is at that point of time and
date that he saw his wife and the 2" Defendant involved in sexual activity,
which he had witnessed. It was Plaintiff-Appellant’s evidence that on
24.5.1981 he was to go to Badulla by train schedule to leave Colombo Fort
at 8.15 p. m and having come from Matara, arrived at about 6.00 p. m on
24.5.1981 at the Fort railway station. Since he had some time till 8.15 p. m
to board the Badulla train he decided to visit his wife. No other evidence was
led to corroborate Plaintiff’s evidence on above. The trial Judge has
considered the evidence of the Plaintiff as follows and there is no doubt that

his version above is false.
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The other points that create doubts of the allegation of adultery
are:

(a) No allegation of adultery suggested in the Magistrate’s court proceedings on

maintenance




(b) In a letter written by Plaintiff to his wife suggest that Plaintiff pray that within a
month he would be able to be with her.

(¢) Action filed after a lapse of 5 years from the date of the alleged incident.

(d) Letters marked 1D1, 1D3, 1d4, 1D6, 1D8, 1D9 by Plaintiff to 1% Defendant
makes no reference to misconduct on the part of the 1* Defendant.

The learned District Judge reject the allegation of adultery. This court
need not alter or reverse the findings of the District Court in this regard in
the absence of sufficient material to prove fact of adultery.

The other ground for divorce on malicious desertion had not
been proved. It seems to be to both courts that the Plaintiff with the intention
of ending this marriage kept away from his wife and made false allegation of
adultery and malicious desertion. Delay in filing action by Plaintiff fortify
the position of the 1% & 2™ Defendants and the District Judge very correctly
reject the version of Plaintiff and had granted damages to the 1* Defendant
in a sum of Rs. 100,000/-. The law on adultery strikes at the root of the
marriage relation and it’s consequences both legal and social continue; 6.
Law Rec. 117. It is a very serious matter to make allegations on adultery. If
it is false like in this case the innocent party should be adequately
compensated. Trial Court Judge very correctly awarded damages in a sum of

Rs. 100,000/= to the wife, 1* Defendant.




The law pertaining to malicious desertion can be understood
without any difficulty. Malicious desertion must be of such a character as
would justify the inference that the spouse who is alleged to have deserted
the other did so deliberately and with the intention of repudiating the
marriage state. 34N.L.R at 8, 13 Law Rec. at 58; see 26 N.L.R 113. In the
absence of a deliberate intention to repudiate the marriage the refusal to
return to the husband does not amount to malicious desertion 12 Law Rec.
40.

Appellants attempt to obtain a divorce is a frivolous attempt.
Plaintiff-appellant’s arrogance towards his wife never helped him in the
Original Court and in the Appellate Court, to obtain a divorce. Appellant by
his own conduct unnecessarily wasted his own time which would have been
very precious for a family unit. In all the above circumstances Judgment of
the District Court is affirmed. Appeal dismissed with costs.

Appeal dismissed.
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