IN THE COURT OF APPEAL OF THE DECMOCRATIC

SOCIALIST REPUBLIC OF SRI LANKA

Court of Appeal CA 40/98 (F)
DC Mathugama Case No- 2541/Partition.

01.

02.

03.

Pelawaththa Hettige Kumatheris,
Medawaththa,

Boralugoda,

Mathugama. [Deceased]

6th Defendant - Appellant.
[Deceased]

Pelawaththa Hettige Ranjith Kumara,
Medawaththa,
Boralugoda,
Baduraliya.
Substituted 6th Defendant Appellant
Vs.

Pelawaththa Hettige Duinona.
[deceased]

P. Wickramarachchi
Wickramarachchi Chandrasena
All at "Pubudu" Baduraliya.

Substituted Plaintiff-Respondents



01.

02.

03.

04.

05.

07.

08.

09.

Sapuhettige Sipinona,
Athele, Boralugida,
Mathugama.

Pelawaththa Hettige Piyasena,
Hedigalla Janapadaya,
Pallekumbura.

Rideewitage Merynona,
Athle, Boralugida,
Mathugama

Nehinnage Don Alon,
Mahawaththa,
Boralugoda,
Mathugama.

Memullage Babunnona,
Medawaththa,
Boralugoda.

Kamalawathie Wickramarachchi,
Kalugala Road,

Dehipitiya,

Gurulubedda.

Pelawaththa Hettige Jayasena,
Medawaththa,

Boralugoda,

Mathugama.

Mirihana Kankanage Julis
Samanala Stores,
Baduraliya.



10.

11.

12.

13.

14.

15.

16.

17.

18.

Mirihana Kankanage Dharmawardena,

Samanala Stores,
Baduraliya.

Mirihana Kankanage Wimaladasa,
Samanala Stores,
Baduraliya.

Mirihana Kankanamge Premadasa,
Samanala Stores,
Baduraliya.

Mirihana Kankanage Rathnawathie,
Samanala Stores,
Baduraliya.

Mirihana Kankanage Karunasena.
Samanala Stores,
Baduraliya.

W.D Somawathie,
Rohana Wasa,
Mellagahawila,
Hedigalla.

M.D. Simon,

Uru Liyanage Sumanawathie,
Medawaththa,

Boralugoda,

Mathugama.

Pelawaththa Hettige Don paulis,
Ingurudulla,
Boralugoda,
Mathugama.



19.

20.

21.

22.

23.

Pelawaththa Hettige Don paulis,
Ingurudulla,
Boralugoda,
Mathugama.

Kolamba Arachchige Methias,
Boralugoda,
Mathugama.

Kolamba Arachchige Sumanadasa,
Boralugoda,
Mathugama.

Sapuhettige Dona Sumanawathie,
Batagodawila, Hedigalla,
Janapadaya.

Wickramarachchi Karolis,
Boralugoda,

Mathugama.

Kolambage

Kottahachvhi Arachchige Leelawathie,
Athele, Mathugama.

Washington Jayamanne,
Athele, Mathugama.

Defendant - Respondent
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K.T.Chitrasiri, J.

This is an appeal seeking to set aside the judgment dated 12.12.1997 of the
learned District Judge of Matugama. By that judgment the learned District Judge
made order to partition the land referred to in the preliminary plan 649 dated
26.10.19%4, in accordance with the division mentioned in his judgment. Being

aggrieved by the said judgment, the 6t defendant-appellant filed this appeal.

At this stage, both Counsel submit that the only issue in this appeal is to
determine whether or not Odanis is a son of Dines. Admittedly, Dines was the
original owner of the land. There is no dispute as to the corpus as well. The 6%
defendant-appellant in his statement of claim had claimed that Dines had four
children including Odanis whilst the position taken up by the plaintiff-

respondent is that Dines had only three children. Learned District Judge had




decided that there were only three children to Dines dismissing the claim of the
6th defendant-appellant. Learned District Judge in deciding so, had stated thus:-
® 08 Osfe o gded 694 @8zed Omead®wmo; d» S,
2edltded coeddle oHmn. OHutn @Y gd» OB HdedoON
a0 A0 IO gq;Ted 52 guHs OB, O 6 d» VIR,
Odoiss oo ;3 654 ¥8PD ded] Bwe GONMHGO 6= O,
604 @8zed ROBE o0 R @RedRH 14 R q883 MMos

3B g OB Bw ged eded.
“ 5e0Tmed e)d AOBE qLume 0 @0 14 s RuiSe
88its q350 QTS Oeerm d» Qo & suined e®0OGOD oD

@3....” 3WEOH.

e®® dYyed d)BE Sodded D@0 @@ 14 5qed godc E@ped
ATEEO 08. 528 mEDEOIND DE. B¥OBLEO @@ 14 8 488
2ol ems 8n OO EERexE 8, ¥ 20 694 d8ged o=@
ememd, AN RPTBRO 880 TS Oecerd d» oxeds O
$8¢ eddd . @p O8H FO gmd Bred 8o COR=0 g8
AT Ocemnd d» 0EDB. JAYBE , Ce¥ed OO, ;e O
gdeon OuRR0d, ®QBEO el emd 8w CORGO e@® 14 gD
CRAMC 0 gdon OBwOo OBV emie® wBc 604 dPHOE.
604 8yed ¥)BE @@ 14 5.xd 20 8o ORecd ER®™ D
S 2. 0y 8o qued FJTBwO g8 208, 8 gm0 O

OB e edf ¢O;e0m MO D @) O8N S DEFMD .




As mentioned by the learned District Judge, it is on the strength of the
deed bearing No.7435 marked in evidence as 6V4 that the 6t defendant-
appellant had claimed rights through Odanis. However, the said deed 6V4 is a
deed of transfer which does not support the fact that Odanis is one of the
children of Dines. Therefore it is only the oral evidence of the 6th defendant is
available to establish that Odanis is a son of Dines. To the contrary the plaintiff
has clearly given evidence that there were only three children to Dines.
Learned trial Judge having considered oral evidence of both parties had inclined

to accept the evidence of the plaintiff having assigned cogent reasons for same.

Such matters being matters of fact, the trial Judge having seen the
witnesses giving evidence, is the best person to decide on those issues.
Therefore, I am not inclined to interfere with his decision arrived on the facts of
the case. In the circumstances, I do not see any misdirection on the part of the
learned District Judge when he decided that the 6t defendant-appellant had

failed to establish that there were four children to Dines.

Furthermore, it must be noted that the 5% defendant-respondent who is
a member of the same family of the 6% defendant-appellant had decided to
accept the pedigree of the plaintiff. He had opted not to appeal against the
decision as to the allocation of shares as well. Moreover, the 6t defendant-

appellant himself had purchased the rights of the 7th defendant, admittedly




another member of the same family who had relied on the pedigree of the
plaintiff. The said rights had been purchased by the 6t defendant-appellant
from the 7t defendant by the execution of the deed marked 6V1(Deed No.1253).
Those acts of the 6% defendant-appellant show that he had impliedly accepted
the devolution of title as set out by the plaintiff-respondent. Against such a
back ground, the 6% defendant-appellant is estopped from claiming a larger

share of the land, deviating from the pedigree of the plaintiff-respondent.

For the aforesaid reasons, it is clear that the 6t defendant had failed
to establish that there had been a son by the name of Odanis to the original
owner Dines.  Therefore, it is my opinion that the learned District Judge is
correct when he decided to accept the pedigree of the plaintiff-respondent
rejecting the 6t defendant-appellant’s claim that was made depending on the

deed marked 6V4.

Accordingly, I am not inclined to interfere with the judgment of the
learned District Judge. In the circumstances, the appeal of the 6t defendant-

appellant is dismissed with costs.

Appeal dismissed.
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