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This is an appeal seeking to set aside the order dated 31st 

March, 1998 of the learned District Judge of Kurunegala. The said relief 

is clearly mentioned in the notice of appeal filed on the Q9th April 1998. 

In that notice of appeal, it is stated that the relief prayed for by this 

appeal is to set aside the order dated 31st March 1998, which was 

made pursuant to an application to correct an arithmetical error. 

Therefore it is clear that the decision that is being appealed against is an 

"order" made pursuant to an application made under section 189 of the 

Civil Procedure Code. Hence, this appeal is not to challenge the 

judgment dated 18th November 1996 even though the relief prayed for in 

the petition of appeal states so. Indeed the contents of the petition of 
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appeal state that the appeal is to set aside the order dated 31st March 

1998. 

Section 754(1) of the Civil Procedure Code permits to file an 

appeal to challenge a "judgment" whilst in terms of Section 754(2), a 

party who is dissatisfied with any "order'' of a Court, should first obtain 

leave of the Court of Appeal to proceed with an appeal. The words 

judgment and an order are defined in sub section (5) of 754 of the 

Civil Procedure Code. Accordingly judgment' means any judgment or 

order having the effect of a final judgment and an "order" means all 

decisions other than judgments. 

The impugned decision made on the 31st March 1998 being 

an order to correct an arithmetical error is clearly a decision which does 

not have the effect of a final judgment. Therefore, it is an "order" of the 

Court only. Accordingly, the appellant should have first obtained leave 

of this Court to proceed with this appeal in terms of Section 754(2) of 

the Civil Procedure Code. 

The above position is conceded by the learned Counsel for 

the appellant as well. Accordingly, it is clear that the appellant had 

chosen the wrong procedure in filing this appeal. In such a situation 

this Court has no option than to dismiss this appeal. (Chettiar vs. 

Chettiar 2011 Bar Association Law Reports page 25) 
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For the aforesaid reasons this appeal is dismissed without 

costs. 

Appeal dismissed. 
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