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A W A Salam, J 

This appeal is from the judgement dated 21st January 

1999 dismissing the partition action instituted by the 

plaintiff-appellant (plaintiff), on the premise that the 3rd 

defendant-respondent (3rd defendant) had prescribed to 

the entire corpus. The facts briefly are that the plaintiff 

instituted partition action against the 1st to 3rd 

·defendants to partition a land demarcated as lot A of 

KONGAHAWATTA. In his plaint the plaintiff sought a 

3/10 share for him by right of purchase from one 

Amaradasa Ranasingha Wijayagunawardena on deed No 

4754 dated 18.6.1971. 

The trial commenced with 10 points of contest. The 

plaintiff raised 3 points of contest, the 1st and 2nd 



defendants 2 and the 3rct defendant 5. No specific issue 

was raised by the 3rct defendant on prescription 

although issue No 6 which was raised was "whether the 

entire corpus owned by the 3rd defendant?". 

At the trial the plaintiff and the substituted 3rct 

defendant respondent gave evidence. The learned 

district judge delivered judgement on 21.1.1999 

dismissing the plaintiffs case holding that the 3rd 

defendant had prescribed to the corpus. The present 

appeal has been preferred against the said judgment. 

On a perusal of the judgment it appears that the trial 

judge has failed to evaluate the evidence, in the light of 

the principles of law relating to prescription among eo-

owners and more particularly not dealt with the issue ~ 

relating to ouster by overt act. As a matter of fact it is 

quite obvious that the learned district judge has 

misdirected herself on the law relating to prescription 

among eo-owners holding incorrectly that there 

had been an ouster by the contesting defendant. 
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The appellant submits that the district judge has failed 

to evaluate the evidence relating to the possession of the 

appellant and the claim made by him that he had 

enjoyed the produce on the portion of land claimed by 

him. He further submits that the learned district judge 

has acted on the mere statement of the substituted 3rd 

defendant-respondent without a proper analysis of the 

evidence. 

On an overall examination of the entire record it is 

evident that the trial judge has not looked for cogent 

evidence relating to prescription and not addressed her 

mind to the authorities dealing with the concept of 

prescription among eo-owners. In the circumstance, I 

am of the view that it is totally unsafe to allow the 

judgment to stand. Hence, I allow the appeal and send 

the case back for re-trial. 

There shall be no costs. 

Judge of the Court of Appeal 
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