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K.T. Chitrasiri.J.

This is an appeal seeking to set aside the judgment dated
05.02.1998 of the learned District Judge of Kurunegala. In that judgment,
learned Judge made order to divide the land sought to be partitioned according
to the shares that he has allocated to the respective parties. Learned counsel for
the 7" Defendant-Appellant submitted that she is restricting her appeal to the
question of identity of the corpus. Therefore, this Court decides to limit this
appeal to the issue as to the identity of the land sought to be partitioned and
therefore the matters other than the identity of the corpus, raised in the petition of
appeal stand not pursued. Accordingly, she made submissions to support her
case. Thereafter, the learned Counsel for the plaintiff-respondent also made

submissions in support of his case.




Learned District Judge has decided that the land sought to be
partitioned should be the land depicted in the plan bearing No: 895 marked as ‘X’
in evidence. However, the learned Counsel for the appellant submitted that it is
wrong to have decided so when the extent of the land depicted in the schedule to
the plaint comprises only 01 rood and 34 perches. Land referred to in the plan
marked ‘X’ has an extent of 2 roods and 7 perches. Therefore a difference of 14
perches of land is found between the two lands referred to, in the plan marked
‘X’ and in the schedule to the plaint. Accordingly, she submitted that it should be

k]

a reason not to accept the land shown in the plan ‘X’ as the land sought to be
partitioned. She also submitted that the northern boundary of the plan marked ‘X’

and the northern boundary referred to in the schedule to the plaint also differs.

These matters pointed out by the learned Counsel for the
appellant has been well considered by the learned District Judge in his judgment.
His findings on those matters are found in page 2 and 3 of the judgment. It reads

thus:
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The above reasoning of the learned trial judge show that the
discrepancies pointed out by the learned Counsel for the appellant as to the
Northern boundary and as to the extent had been well considered by him, having
looked at the evidence led in the case. I do not see any wrong on the part of the
learned District Judge when he came to his findings as to the identity of the land

sought to be partitioned.

Submissions of the learned Counsel for the appellant is that the
boundaries and the extent of the lands referred to in the deeds of the 1* defendant
do not tally with that of the boundaries and the extent of the land sought to be
partitioned. Having perused those deeds particularly, the deeds marked 1V1, 1V2
and 3V2, it is seen that the Western and the Southern boundary are bounded by
the railway line whilst the Eastern boundary is a public road. Therefore, it is
clear that three boundaries of the land shown in the plan marked ‘X’ and the deeds
marked in evidence do tally very clearly. Accordingly, it is my considered view
that this Court should not interfere with the decision as to the identity of the land
sought to be partitioned only on the discrepancy in some of the deeds as to the
Northern boundary. Moreover, the trial judge having looked at the evidence has
assigned valid reasons as to why he has decided to disregard the discrepancy of

the Northern boundary.




Difference pointed out as to the extent is only 14 perches, in a
larger land having an extent of 87 perches. The deeds upon which the learned
District Judge has relied upon had been executed three decades before the case
was instituted. Such a long standing claim after the execution of the title deeds
may have been a reason to have the discrepancy found in the extent. Accordingly,
I am not inclined to agree with the contention of the learned Counsel for the

appellant.

Learned Counsel for the appellant referred to the following
authorities in support of her case . In the case of Sopaya Silva and another Vs.
Maglin Silva [ 1989(2) SLR at page 105]; it was held that the District Judge
should have decided to reissue a commission when a discrepancy is brought to his
notice. In this instance, I do not think that it has become necessary for the
District Judge to take such a course of action, since no substantial discrepancy is
found as to the extent. In the case of Piyasena Perera Vs. Margret Perera and
Two others [1984 1 SLR page 57] it was decided that there would be a
miscarriage of Justice if the land sought to be partitioned is not properly
identified. In this instance, having referred to the three boundaries and also as
to the gravity of the discrepancy in extent, learned District Judge had been able to
identify the land clearly. In Jayasuriya Vs. A.M. Ubaid 61 N.L.R. at page 352;
it was held that it is open to the trial Judge to call for further evidence if he needs
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to satisfy himself as to the identity of the land. Such a requirement also has not
arisen in this instance. In the case of Abeysinghe Vs. L. Kumarasingha and 9
others[ Bar Association Law Reports 2008 at page 300], it was held that an error
made by the trial Judge on the point of contest with regard to the identity of the
corpus is sufficient to set aside the judgment in a partition action. Learned trial
Judge has been able to identify the land with the available evidence. The
authorities mentioned above is relevant only when the available material is
insufficient to identity the corpus.  Accordingly, it is my opinion that the
authorities referred to by the learned Counsel for the appellant do not directly

relevant to the issue at hand.

Having considered the aforesaid issues as to the facts and to
the law carefully, I conclude that there is no reason to interfere with the findings

of the learned District Judge.

For the aforesaid reasons this appeal is dismissed with costs.

Appeal is dismissed.
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