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K.T.Chitrasiri,J.

Counsel for the Appellant made submissions in support of

his appeal.

At this stage, both Counsel submit that the land in dispute
had not been shown in reference to a plan. Basically, the
contention of the appellant is on the question of identity of the
corpus. Both counsel concede that it is not appropriate to come

to a conclusion as to the title of the land in dispute without it been




identified in reference to a plan. In these circumstances both
counsel agree to have a survey of the land in dispute and

thereafter to proceed with the case.

At this stage learned counsel for the plaintiff-respondent
agrees to move for a commission to identify the land if the case is
remitted back for re-trial. He also submits that the plaintiff-
respondent may have problems when it comes to the stage of
execution of writ even if this appeal is dismissed. In view of the
above, both counsel agree to set aside the impugned judgment

delivered in this case.

In the light of the above submissions, it is clear that the
learned District Judge has merely relied on a deed executed in the
years 1943 in order to identify the land. The evidence of the first
defendant also shows that the defendants have challenged the
boundaries and the extent given in the said deed. For the

aforesaid reasons, the judgment dated 13/01/1998 is set aside.

Learned District Judge of Kuliyapitiya is directed to allow

the plaintiff to obtain a commission in order to identify the land




that he claims. If an application is made even by the defendant-
appellant, the learned District Judge is directed to allow such an
application too. Upon returning the respective commissions
learned District Judge is directed to proceed with the case in

accordance with the law.

Subject to the above variations this appeal is allowed without

costs.

Appeal allowed.
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