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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

C.A.No. 926/96(F) .A. K.Gunapala de Silva

LC10 Airport Road,
D.C.Anuradhapura 14607/L Anuradhapura

Defendant-Appellant

Vs

W.G.H.Leelaratne de Siiva
No. 44 Twin Houses, L.S.Road
Anuradhapura

Plaintiff-R espondent

BEFORE A.W.A, Salam J,,
Sunil Rajapakse J.,
COUNSEL Dr. Sunil Cooray with Sudharshan Cooray for the Defendant Appeliant.
L.M.K.Arulanandan P.C., with A.de Silva for the Plaintiff Respondent
ARGUED ON 12.02.2013 .

DECIDED ON 18.06.2013

Sunil Rajapakse J.,

This is a rei vindicatio action filed in the District Court on 17.11.1992,
against the Defendant praying inter alia, to have the Plaintiff Respondent
(hereinafter referred t as “the Plaintiff”) declared the lawful permit holder of the
property described in the schedule to the Plaint and for the ejectment of the

Defendant.




The Plaintiff claimed that the Government Agent, Anuradhapufa, leased out
the said land to him on 04.06.1981. Further he contended that the Plaintiff
Respondent is the lawful permit holder of this land. After the trial learned District
Judge, by his Judgment dated 13.11.1996 had declared that the Plaintiff
Respondent was the lawful permit holder of the land described in the schedule to

the Plaint.

Being aggrieved by the Judgment of the District Court the Defendant
Appellant appealed to this Court where this appeal was taken up for argument on
12.02.2013, the learned Counsel for the Plaintiff Respondent raised a preliminary
objection regarding the maintainability of this appeal. The objection was that the
validity of document marked (P1) produced by the Plaintiff cannot be challenge
for the first time in the appeal. Further the Plaintiff contended that this matter
has not been urged in the District Court. The Plaintiff Respondent’s main
objection was that the Appellant had sought to raise a new point which was not
raised at the trial. Therefore, the Respondent had objected to the new issues

raised at this stage.

In this case the Defendant Appellant’s contention was that the document
marked as “P1” is not a valid document. The Defendant Appellant has taken up
the position that the permit issued is a lease and the Government Agent had no
statutory power or authority to issue such a permit (P1). The Plaintiff respondent
replying to the Defendant Appellant’s argument contended that this issue is a
mixed question of law and fact and cannot be raised in appeal for the first time.
The Appellant in his submission has taken up the position that this ﬁew ground is

a pure question of law and that can be taken up for the first time in appeal.




The proceedings before the District Court clearly revealed that the
Appellant failed to raise issue regarding this point at the District Court. Therefore,

the said issue had not been considered by the District Judge.

After considering submission and documents of both parties, court holds
that only pure question of law considered for the first time in appeal. If this issue
had been raised in the District Court the Plaintiff Respondent could have an
opportunity to lead further evidence to demonstrate the validity of P1, which was
produced by the Respondent.. At this stage the Court of Appeal is not possessed
of all the evidence before it to decide the issue. The Respondent’s contention
was whether P1 is a valid permit or not, is positively a question of mixed facts and
law. Further the Respondent contended that the Appellant had failed to raise this
issue in the District Court. Therefore a new point which was not raised in the
original Court cannot be raised for the first time in appeal. The learned Counsel
for the Defendant Appellant also in his written submissions admitted that these

matters had not been urged in the District Court .

in this case the court holds that the question raised by the Defendant
Appellant is not a pure question of law, but it is mixed with the facts. Hence it

cannot be raised in appeal for the first time.

In this regard | wish to cite the following authorities: Somawathie vs

Wilmon 2001 ........ SLR page 128, it was hid :

“A new ground cannot be considered for the first time in appeal if the said
new ground has not been raised at the trial under the issues so framed.
However, the appellate court considers a point raised for the first time in
appeal if the following requirements are fulfilled;




a) The question raised for the first time in appeal is a pure question of law
is not a mix of law and facts

b) The question raised for the first time in appeal is an issue be forwarded
in the court below, under one of the issues raised, and

c) The court which hears the appeal has before it all the material that is
required to decide the question

Similar question whether a new point could be raised for the first time in

appeal came up for consideration in Arulampikai vs Thambu (1944) 45 NLR

457 Soertsz J., has held that the Supreme Court may decide a case upon
points raised for the first time in appeal, where the point might have been
put forward in the court below under one of the issues raised and there the
Court has before it all the material upon which the question' could be

decided.

Further in Weerasinghe Gunawardena vs A. Ralph Senake

Deraniyagala and others S.C.Appeal No. 44/2006 decided on 03.06.2010

held that the Court of Appeal had correctly refrained from considering an
issue that was raised for the first time in appeal which was at most a

question of mixed law and facts.

After analyzing the above authorities and submissions made by both
parties, the Court holds that the Plaintiff Respondent has not urged this
issues before the District Court and therefore the Court of Appeal does not
have all the material before it that is required to decide the question. This
issue was raised by the Defendant Appellant as a question of mixed law and
facts. Further Court holds that the points raised by the Appellant is not a
pure question of law. The issue is the only issue raised by the Defendant

Appellant in this appeal. There is no other grounds to argue in this matter.




Therefore, Court upholds that the Plaintiff Respondent’s preliminary

objection and dismiss the appeal.

The appeal is dismissed with costs.

Judge of the Court of Appeal.

SalamJ.,,

| agree.

Judge of the Court of Appeal.




