IN THE COURT OF APPEAL

OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

C.A. NO.763-764/98

DC.NEGOMBO
CASE NO.4539/L

BEFORE

COUNSEL

ARGUED ON
WRITTEN
SUBMISSIONS
FILED ON

DECIDED ON

CHITRASIRI, J.

Mihindukulasooriya Andarage
Vivian Dulcie Livera,
30/2, Fatima Road,
Kochchikade.
Plaintiff -Appellant
VS

Weragamage Dona Mary Jennette Agnes
Lurudu Mawatha,
Kochchikade.

Defendant -Respondent

K.T.CHITRASIRI, J

Chandana Premathilake for the Defendant-Appellant
in C.A. No.763/98 and Defendant-Respondent in
C.A.N0.764/98

Kuvera de Zoysa, P.C. with N.K.D.Silva for the Plaintiff-
Appellant in C.A.No.764 /98 and Plaintiff-Respondent
in C.A.No.763/98

13.06.2013

04th July 2013 by the Plaintiff-Appellant

23rd July 2013 by the Defendant-Appellant

27.08.2013

Being aggrieved by the judgment dated 25.08.1998 of the learned District

Judge of Negombo, both the plaintiff and the defendant have filed two appeals.

In the petition of appeal filed by the plaintiff-appellant (hereinafter referred to
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as the plaintiff), it is alleged that the learned District Judge having decided the
case in favour of the plaintiff has also made a decision in favour of the
defendant-respondent.  Similarly, in the petition of appeal filed by the
defendant-appellant (hereinafter referred to as the defendant) it is stated that
the learned District Judge has erroneously decided the case resulting it to
grant relief to both parties to the action. Upon perusal of the impugned
judgment, it is seen that the learned District Judge whilst declaring that the
plaintiff is entitled to the land in dispute has given an opportunity for the
defendant to re-purchase the same upon a payment being made to the plaintiff
though such a relief has not even being prayed for. Hence, it is seen that both
parties had no option than to seek relief from this Court to have the errors in

the judgment corrected.

The plaint in this case filed on 09.06.1992 is to obtain a declaration of
title declaring that the plaintiff is entitled to the land referred to in the schedule
to the plaint. To have this relief, he basically relied upon the deed bearing
No.85 marked P2 in evidence. Plaintiff also sought to have the defendant
evicted from the land he claimed. He has also claimed damages until the
defendant is evicted from the premises in suit. The defendant in her answer
has stated that the aforesaid deed bearing No.85 was executed, not as a
outright transfer but it was a deed executed as a security for a loan of
Rs.80,000/- due to the plaintiff by her. Therefore, the defendant has claimed

that she did not intend transferring the beneficial interest of the property to the




plaintiff. Accordingly, the defendant has taken up the defence of constructive
trust in terms of Section 83 of the Trust Ordinance. The issues upon which
the case had proceeded also were directed to establish their respective claims
as referred to above. Unfortunately, the learned District Judge in his judgment
has never referred to the Section 83 of the Trust ordinance. Therefore, as

mentioned by both the parties, the impugned judgment is ex facie wrong.

At the commencement of the trial, execution of the deed bearing No.85
dated 02.10.1990 by which the plaintiff became entitled has been admitted.
Accordingly, issues of the plaintiff have been framed to obtain a declaration
declaring that she is entitled to the disputed land relying upon the aforesaid
admission recorded. The defendant’s issues were to establish the defence that
she has taken up, in terms of Section 83 of the Trust Ordinance. Therefore,
the main issue in this case is to ascertain whether the defendant was
successful in establishing the ingredients referred to in the said Section 83 of
the Trust Ordinance, since the title of the plaintiff to the disputed land is
established once the execution of the deed bearing No.85 marked P2 is

admitted.

Section 83 of the Trust Ordinance reads thus:

“Where the owner of property transfers or bequeaths it,
and it cannot reasonably be inferred consistently with
the attendant circumstances that he intended to dispose
of the beneficial interest therein, the transferee or legatee
must hold such property for the benefit of the owner or
his legal representative “.




Basically, it is the burden of the person who claims the cover under the
above Section 83 to establish that he/she did not intend to dispose of the
beneficial interest of the property transferred by the deed, put in suit. Section
83 referred to above, permits Court to infer such a decision upon considering
the attendant circumstances that led to the execution of the deed. This
position in law had been discussed in the cases of Thisa Nona and three
others vs. Premadasa (1997) 1 S.L.R at 169 and Piyasena vs. Don Vansue

(1997) 2 S.L.R. at 311.

In Thisa Nona and three others vs. Premadasa (supra), it was held as

follows:

“The fact that document 1V2 was admitted by the plaintiff-
respondent, the fact that the 1st defendant-appellant paid
the stamp and Notary’s charges, the fact that P16 was a
document which came into existence in the course of a
series of transactions between the plaintiff-respondent
and the fact that the 1st defendant-appellant continued to
possess the premises in suit just the way she did before

P16 was executed all go to show that the transaction was

a loan transaction and not an outright transfer”.

In Piyasena vs. Don Vansue (supra), it was held thus:

“Even though a transfer is in the form of an outright sale it
is possible to lead parole evidence to show that facts exist
from which it could be inferred that the real transaction was

either —

(Y money lending, where the land is transferred as a
security as in this case or;

(ii) a transfer in trust-in such cases section 83 would apply;
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(i) A trust is inferred from attendant circumstances. The
trust is an obligation imposed by law on those who try
to camouflage the actual nature of a transaction. When
the attendant circumstances point to a loan transaction
and not a genuine sale transaction the provisions of
section 83 of the Trust Ordinance apply.

Per Wigneswaran, J

The behavior of the plaintiff-appellant with Samagi Mudalali in the
background and the defendant —appellant just before and after the
signing of P2 and P3 and even after the end of the period of lease,
show them to be that of rapacious investors and persecuted borrower
respectively rather than a genuine purchaser and a over holding tenant.
(iij) It cannot be reasonably be inferred consistently with the
attendant circumstances that the defendant-appellant
intended to dispose of the beneficial interest to the property
in question “,

Accordingly, [ will now look at the evidence recorded in this case to
consider the attendant circumstances that has taken place, before or at the
time of the execution of the deed marked P2, in order to determine whether the
defendant was able to establish the matters referred to in Section 83 of the
Trust Ordinance. The evidence relevant to the aforesaid issue is reproduced
herein below for easy reference.
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Upon considering the totality of the evidence recorded in this case

particularly the evidence referred to above, it is crystal clear that;

» The defendant has been in possession of the land in dispute,
from the time she was born until the date of filing of this action
despite the deed No.85 marked P2 been executed to transfer the
property in the name of the plaintiff.

The defendant has paid the taxes due to the Local Authority of

v

the area up to the date of filing action though she has
transferred the property on 2nd October 1990 in the name of the

plaintiff.

Also, it must be noted that there exist cogent evidence to establish
that the value of the property in dispute had been around Rs.500,000/-
or more at the time the deed No0.85 was executed though the

consideration mentioned in the deed is only Rs.100,000/-.

The witness namely, Joseph Appuhamy had testified that he sold
his land situated in the close proximity to the land in dispute during the
early 90s and the price that he sold the same was Rs.23,000/- per perch.
He has further stated that he received Rs.230,000/- by selling his
property in extent of 10 perches. The said evidence had not been
challenged by the plaintiff. = The defendant in her evidence has

categorically stated that the value of her property was around
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Rs.600,000/- at the time the deed P2 was executed. Even though the
questions were directed towards the plaintiff and her husband on the
question of the value of the property, they were unable to come out with
a valid reason as to why such a low price was mentioned in the deed.
Their position was that the defendant being a friend; they sold the
property for Rs.100000/-. Such an explanation cannot possibly accept
when there is evidence to indicate that the value of the property is far

above the purchase price.

Both, the plaintiff and the defendant in their oral evidence have
claimed that they paid the Notary’s fees independently. However, the
witness Lalitha, who is an attesting witness to the deed P2 has stated
that the Notary’s fees were paid by the defendant’s husband who was
present at the time of the execution of the deed P2. The Notary who
attested the deed P2 has left the country by the time the case was taken
up for trial to testify to this fact. Therefore, the evidence of a witness to
the deed, she being an independent witness, can be relied upon when
compared to the contradictory evidence of the plaintiff and the

defendant.

It is also noteworthy to mention the background that has taken
place before the execution of the deed marked P2. Both the defendant
and her husband had stated that the defendant owed money to the

plaintiff on a cheetu transaction. The plaintiff in her evidence has
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admitted that the defendant owed money to her on this cheetu. Having
said so, the plaintiff has stated that the consideration of Rs.100000/-
mentioned in the deed was also paid by her at the time the deed marked
P2 was executed without deducting any sum of money due to her from
the defendant by then, as a result of non-payment of cheetu money.
However, the Notary who executed the deed marked P2 has mentioned in
the deed that the consideration referred to in the deed had already been
paid by the defendant and therefore it is clear that no consideration was
passed at the time of the execution of the deed P2. Under those
circumstances, it is unsafe to rely on the evidence of the plaintiff as to
the payment of Rs.100000/- to the defendant in the presence of the
Notary, at the time the deed marked P2 was executed. Therefore, it is
correct to accept the version of the defendant as to the payment of

Notary’s fees.

In the circumstances, it is seen that the deed P2 had been
executed to have the disputed property kept as a security for the money
that she owed to the plaintiff. In fact preponderance of evidence is
available to show even the reason as to why the defendant could not pay
back the aforesaid money due to the plaintiff on a cheetu transaction.
Therefore, the attendant circumstances present, before or at the time of

the execution of the deed marked P2, show that the defendant had no
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intention to transfer the beneficial interest of the property in dispute

though the deed marked P2 was executed in favour of the plaintiff.

In the circumstances, it is my opinion that even though the
transfer effected by the execution of the deed marked P2 is in the form of
an outright sale, in fact it had been executed as a security for the money
owed by the defendant to the plaintiff. Hence, it is clear that the
attendant circumstances indicate that the defendant had no intention to
dispose beneficial interest of the property in dispute despite the fact that
it was transferred to the plaintiff by the deed marked P2. Accordingly, I
decide that the defendant is entitled to claim protection under Section 83

of the Trust Ordinance.

For the aforesaid reasons, the judgment dated 25.05.1998 is set
aside. The defendant is entitled to the reliefs prayed for in her answer
dated 28.05.1993.

Accordingly, the appeal [CA 763/98] of the Defendant-appellant is
allowed and the appeal [CA 764/98] of the plaintiff-Appellant is

dismissed with costs fixed at Rupees Fifty Thousand (Rs.50,000/-).

JUDGE OF THE COURT OF APPEAL
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