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******** 

Anil Goonerathne, J. 

We have heard both learned Counsel for the appellant and 

the respondent. It is brought to the notice of this Court by both 

learned Counsel that the question of possession has not been considered 

by the learned Magistrate. Perusal of the order of the learned 

Magistrate it appears that the Magistrate has given his mind more 

particularly to the aspect of unauthorized constructions which is only 
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an item of evidence placed before the learned Magistrate. In terms of 

section 68 of the Primary Court Procedure Act, it is necessary for the 

learned Magistrate to come to a finding and make a determination as 

regards the question of possession. 

Perusal of the order we find that such a finding has not 

been made by the learned Magistrate. Further the learned High Court 

Judge has merely confirmed the order of the learned Magistrate who 

has in fact not considered the question of possession as required by 

law. Both learned Counsel agree as regards the matter stated above. 

In the above circumstances we set aside the both orders of the 

learned Magistrate dated 06.07.1999 and the order of the learned High 

Court Judge dated 26.04.2000. We set aside both orders and send the 

case back to the learned Magistrate with a direction that he should 

make a determination on the available material/ evidence already placed 

before the Magistrate initially. 

Parties would be entitled to make further submissions if 

they so desire before the Magistrate. Appeal allowed. No costs. Registrar 
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is directed to convey the above order to the learned High Court Judge 

and the learned Magistrate of Colombo. 

H. N. J. Perera, J. 

I agree. 

Deepali Wi j esundera, J. 

I agree. 
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