
.. IN THE COURT OF APPEAL OF 
THE DEMOCRATIC SOCIALIST REPUBLIC OF SRj[ LA,NKA 

C.A.178/97 (F) 

A.L.Mary Nursila Jay.:: ,,,-ardene 
No.5, Unnaruwa, Minduwangoda. 

Plaintiff-.II.'1np.Uant ---- -.------~--. --_._--

Vs 

D.C.NEGOMBO CASE NO.3227/L 
p, Gamini Silva 
Gamangedera, Minuwangoda. 

COUNSEL 

ARGUED ON 

WRITTEN 
SUBMISSIONS 
FILED ON 

DECIDED ON 

K. T .CHITRASIRI,J. 

P.Nanayakkara with T.Alahht'::)()n 
for the ?laintiff- Appellant 

Rohan Sahabandu P C with 
S. Kll'TI2rawadu f'J" t: ~ DFf,:·' ,11 

Respondent 

04.09.2013 

04 th September 201':< b:v the ::>1 coin tiff
Appella_lt 
1 Oth September 2012 by the Lwfendan t
Respondent 

31.10.2013 

This is an appeal seeking to s,.~t aside HIe judgmen, dated 6 th March 

1997 of the learned District Judge of Negombo By that j ~dgment, learned 
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District Judge dismissed the plaint with costs. The said amended plaint 

dated 8 th July 1998 of the plaintiff oJntains two causes of action. The first 

cause of action is on the basis of lesio enormis whilst the o'.:>~cr is on the basis 

of Sections 5(3) and 83 of the Trust Ordinance. The plaintIff by the second 

cause of action sought to have a declaration to the effect that the land in 

question being held by the defendant in trust for the plaintiff. Even though 

the original action had proceeded on those two causes of act:ion, the plaintiff-

appellant in the submissions dated 4th September 2013 filed ll1 this Court has 

submitted that the principle of lesio enormis is not applica;:;k in this instance 

and the plaintiff is not pursuing the reliefs claimed on the basis of lesio 

enromis. Accordingly, this appeal is basically to canvass rr: . decision arrived 

at upon considering the evidence relating to the second cause of action 

pleaded in terms of Section 83 of the Trust Ordinance. 

Section 83 of the Trust Ordinance reads thus:-

«Where the owner of property transfers or be,? !caths it, 
and it cannot reasonably be inferred consistently with 
the attendant circumstances that he intended to dispose 
of the beneficial interest therein, the transferee or legatee 
must hold such property for the benefit of the ('.uner or 
his legal representat:ue" .. 

Since the plaintiff has relied upon Secti,on 8:~ of the 1'1 ,1st Ordinance, it 

is her burden to establish that she did not intend to dispDse the beneficial 

interest of the property transferred by the d,~ed, put m suit. This 

phenomenon contained in Section 83 of the Trust Or:1; ',mce should be 

decided upon considering the attenaant circurL~;tances of lhl issue at hand. 
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This position in law had been discussed in the cases of Thi; ': Nona and three 

others VS. Premadasa (1997) 1 S.L.I~ at 169 and Piyasen.J. vs. Don Vansue 

(1997) 2 S.L.R. at 311 

In Thisa Nona and three others VS. Premadasa (supra), it was 

held as follows: 

(The fact that document 1 \12 was admit~ed by the plaintiff-
respondent, the fact that the 1st defendant-appellant paid 

the stamp and Notary's charges, the fact that F i 6 was a 
document which came into existence in the cou rse of a 
series of transactions between the p-a:7Ltif/'~, C.u,V'LC!2nt 
and the fact that the 1st defendant-appellant cO!cinued to 
possess the premises in suit jus;' Lhe WLly she LA.,Q {JeIore 
P16 was executed all go to show that the transnrtion was 
a loan transaction and not an outright transfer". 

In Piyasena VS. Don Vansue (supra), it was held thus: 

"Even though a transfer is in the form or an outrio' 11 sale it 
is possible to lead parole evidence to sho'.') that f(d'!S exist 

from which it could be inferred that the real transoctzon was 
either-

(i) money lending, wrere the land is transfenx: as a 
securitll as in this case or: 

(ii) a transfer in t'11st -iri such cast::s secl:·or.~ de; ;J.Jc.llc1 apply; 

(iii) A trust is inferrec' from attenc:(fr~: CiTLLlmstcmces. The 
trust is an obligation imposed by /ow on th~:se who try 
to camouJ1age the actual natur-:' c/ a 'rC[i'I.3· ... -~tion. When 
the attendant circumstances puir~i' tu a iO(1 1. 'onsaction 
and net a genuine sale trcmsae)ion th.e ,',; .. visions of 
section 83 of the :~n st OrdiilCLrLc(: c [.pll.;., ' 

Per Wigneswaran, J 

«The behavior of t he plaintijT-appellant IDzh Samagl Mudalali 
in the background an:i the aefel~,lan: -·aJ-pet'lI;" jus! i." ore and 
after the signing of P2 and P:;' and even. (-(tel' tile Ie tj Of the 
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period of lease, show them to be that of rapacious investor/ sand 
persecuted borrower respectively rather than C1 genuine iJurchaser 
and a over holding tena.nt. 

(iii) It cannot be reasonably be inferred conS?Sie' :y with the 
attendant circumstances that the defendant-uppellant 
intended to dispose of the beneficial interest to the property in 
question. " 

In the circumstances, it IS necessary to cor s:der ,,';i'.her the learned 

District Judge, in this instance had correcch' looked ., t tl:1e evidence 

particularly the evidence in relation td the given a,tendanr circumstances, in 

accordance with the law referred to atove wheT. ~h( L-:;'Sr::1:~';;~=c ~< ~be claim made 

on the basis of constructive trust. 

Admittedly, the deed b~aring ;'10.58401 dated '20.L~:.1982 had been 

executed transferring the two blocks of land reerrec tt, ;n the schedule 

thereto to the defendant-respcndeTtt C:1ereinaL:.cl rde:,:ed >,L'iS the defendant) 

by the plaintiff-appellant. (hereinafte,~ referrecil.L a~; tl',L~ pL,lnt.ic'D. However, 

the plaintiff has taken up the posi-:ion that even tl',tJugb t:<l~ said deed marked 

PI is a deed of transfer, transfe 1Ting the lands tG the de~eJL:(LL, in fact it was 

executed with the intention o~' re-transferring th:: same L "er upon paying 

back the consideration mentioned in the deed to the defer::u. r t. However, the 

position of the defendant wa:; that~here was no StCfl agn~cment between the 

parties and it was in fact an outright lransfe- made in favour of the 

defendant. 

This issue can be decided by looking at the evidence, t: duced in relation 

to the attendant circumstances of the case. Admittedly, < he consideration 
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passed at the time of executing the deed was Rupee~;l hree Thousand 

(Rs.3,OOO j -) though the amO'.l111 mentioned in the deed as '.,lC purchase price 

is Rupees Five Thousand (Rs.S,OOOj-). According to t11' defendant, the 

balance Rupees Two Thousand (Rs.2,OOOj-) had been pa:d c(actly one month 

before the date of execution of the deed. It is -che e\'iC1t~= ,~e of the Notary 

concerned as well. However, no evidence lS ava lable tc :.,;10W the way in 

which Rupees Two Thousand (Rs,2,OOOj-) was pau.i by Lhe cdendant prior to 

the execution of the deed. The Notary cannot vouch for t11'::- money supposed 

to have given by the defendant to the plaintiff prior to tL:' execution of the 

deed as it was a matter that had taken place in his absence. ~~he Notary has 

merely stated what the parties have informed him of tL c. ~)ayment made 

before. The plaintiff has stated that it was on account tnr 'he interest that 

she had to pay the plaintiff for the rice she bough: from h ',~, Version of the 

plaintiff is acceptable than the ~Tersion of the defendcl~' since there is 

undisputed evidence as to selling of rice to the plaintiff by the defendant. In 

the circumstances, credibili'~y of the defendan~ is scriowl:" affected when 

evaluating his evidence in respecc 0" the manner in W l t,":1 the aforesaid 

Rs.2000 j - advanced by him to the plai!l.tiff prior :'0 tr-,,: exe'. '.1. :on of the deed. 

Be that as it may, it is ne:::,,:ssar:-y- to consider w ~c : ,c:r ~upees Five 

Thousand (Rs.5,OOO j -) rekrred [J in :he deed J.::=; ,~onsid'. Lop could have 

been the real value of the pro::ercy subjec'cci to C';, a::60n. Witness 

W.P.C.Perera has stated that Le ::::m=pc.lred a \'aJua.i::Jn RC!:>j;""rl respect of the 

two lands in issue. The said report ha.s been l":l.HKcd d~, F ~l, ,n that ;:eport, it 
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IS mentioned that the value of the property in tll(~ montr '~,j May 1985 was \ 
1 
t 

Rupees Fifty Five Thousand :Rs.55,OOO / -j. It is further sL~tf'd that the value 

1 
of the property as at 20.12.1982, it being the dak of eXC:",I' ion of the deed, 

had been Rupees Thirty ~)even Thousand Fin' Hund" "'i, (Rs.37,500/-j 

Therefore, according to the evidence orW.P,C.PererJ, the ,'0,1 ,e of the property 

is more than seven times of the value referred to in the ,:e 'el marked PI, at 

the time the transaction took place, This v,'itnc s:s was s:' 'J' ~cted to lengthy 

cross-examination. In that :::ross-examination, he has acJn:lted that he did 

not have any academic qualifications to undertake prep,:c] mg valuations of 

properties. However, he has stated that he was f.Jnctio:ling itS the valuer for 

the State Mortgage Bank, Bank of Ceylon and Commen::ia~ Bank and his 
f 

I 

I 
valuations so made had been accepted by those bet 1ks. H,:, hc,s [urther stated 

that he has issued 700 to 800 Valua:::',on Repcrls to Com-''C C=ls\,'ell. He had 

been a Valuer and Court Commissioner for abO'lL :,!~ years 

In view of the above experience:, the leaI'ned D~stricl ",ldge should not 

have completely disregarded the Valuation Repo~-t ;narked IX; Tc-lerefcre, it is 

seen that the learned District Judge :11as not propT1Y e'CJc L " ,ed,he evidence 

as to the value of the property whcr she decid,:c1 to re:,,:" he claim of the 

plaintiff. However, upon considenng llw evidenc~ of lhe C1" particuLlrly the 

evidence of the said W.P.C.Perera, it IS clear that (orrect :n','ket value of the 

property has not been received by tne plaintiff fcY the sale () , the tlNO blocks of 

land subjected to this action. 
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Moreover, it is necessary to consider the ci rcumstal~ces under which 

the deed of transfer was executed. Plaintiff in her evidcnc.' has stated that 

she was in need of Rupees Three Thousand (Rs.2 ,000/-) t be given to her 

sister-in-law who wanted to go abroad for empl()yrr.ent. TlL,.,aid sister-in-law 

has also given evidence to that effect. Both the pli:lintiff and her sister-in-law 

have stated that they needed money to seek employment ahl::J,ld for the sister-

in-law though she could not succeed in finding such a:: ll1ployment. The 

evidence so adduced by the plaintiff and her sister-in·-Ia'v :;hould not have 

been rejected by the learned trial judge. Moreover, the do" _linen! marked P2 

(Vide at page 287 in the appeal brief) indicates that the dce-rdant has agreed 

to re-transfer the two lands back to tie plaintiff. Learnecl Uistrict Judge has 

rejected the contents of the said document P2 mC"ely because the defendant 

has rejected signing the document (VIde at page ~?~)9 in tre cq::peal brie±). She 

has failed to properly evaluate the evidence in that ,:::onnec,:icl too. 

The other important fact is~ne auestion J~ pl--{\-sicc'; ~.J'~SS~SSlOn of the 

two lands concerned. Plaintiff :las cll~crlv statedLt)~ t t~e r/ ... ,: ~;. ssicJll of the two 

lands had been with her up to date. She lives In the ch)~>~~ ~roximity to the 

place where the lands in dispute are situated. Her ~ \,j,~,c"-"ce as to her 

longstanding possession seems to be a.:::c:urale all([ \Ni~hout ;::.:1 8Llbiguity. On 

the other hand, the defenda~l'<: has s:ated tha:: h(;, on s(':'lcrd oc:::asions had 

plucked coconuts from the trees fcune on on.: of the t\o\() J :Clnds in dispute. 

The person who plucked the coconuts also has given evidence. He is a person 
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who has disabilities and therefore his evidence ha~; not be ~'j :~cm:,;idercd even 

by the learned District Judge. Fa~her of that pe~:')on W}~C ~ .. JPposed to have 

plucked coconuts also has given evidence in sUJ:pon of t~J ;-<)sition taken up 

by the defendant. 

In this regard the plaintiff admitting p'ucking ')conuts by the 

defendant has stated that the defendant once C:l:T,e to th~ !~.:::nd and plucked 

coconuts. Then she, while explaining the incident, has sai:.i 'lat the plucking 

of coconuts by the witness who gave evidence took place ell" after this action 

was instituted. (Vide at pa~;e 121 in the appeal briet). :'::he has made a 

complaint to this effect and it has been marked as P5. In n,lL complamt, it is 

clearly stated that the defendant came to the land only 2.fte" the filing of this 

action. The learned District ,Judge should hCiFe cons crred this aspect 

carefully. In this connectior, the learned D~strjct ,Judge h;:;;; stated that the 

plaintiff should have obtained an order of Court preventirr the cefendant in 

such a situation. She has failed to look at this don.::ment marked P5 

addressing her mind particuarly to the date of pluc~ing cy>'nut',. However, 

no clear evidence is found to estabiish that the dder.danr WetS in physical or 

actual possession of the two lands since the date of execu~icn of [he deed up 

to the date of filing of this action. 

In the circumstances, it is clear that the learned Dstl . t ,Judge has not 

properly evaluated the attendant circumstances VI hen sJ:l.e decided to dismiss 

the claim of the plaintiff r..:lade relyin§': upon Secti')Il 8~-) 01 t . e i'rust Ordinance. 

8 

\ 

I , , 
f 
I 

I 
t 
i , 

f 

\ 
) 

I 
1 
! 

\ 
I 
r 
\ 
~ 
i 
I 
f 
f 
~ 



" , 

j 
f 
! 
i 
j 

1 
I 
! 
! 

As mentioned hereinbefore, it is my OpInIOn that t r: e attencin, J t circumstances 

in this case show that the defendant is holding' he two Lc:is referred to in 

the schedule to the deed marked Fl in trust for l'1e plair :f'i' and therefore I 

decide that it is a fit case to apply the law referred to ir: ::)ection 83 of the 

Trust Ordinance to the issue at hand. 

At this stage, it is necessary to con~,jJer '\'h: her I)r not the 

consideration referred to in the deed that was reee ','ea b~,' til, plamtiff should 

be returned to the defendant. In paragraph 12)~' the ani 'nded plaint, it is 

stated that the said Rupees Five Thousand (Rs.5 ,000/ -) hd already been 

deposited in Court by the plaintiff. This position bas not be, f' disputed by the 

defendant. Therefore, the deft~ndant is entitled only to mov~; the D~strict Court 

of Negombo to obtain the said amount of Rupees Five Tho_"~ :md (Rs.5,OOO /-) 

with interest if such an interest has been acer'.Jeri to the dc,! ':;;it. 

For the aforesaid reasons, the judgment da:ed 06.0.::. j 99~' is set aside. 

Accordingly, this appeal is crllowed. ',:'he plamtl1fclppellant j~;; enlitled to the 

reliefs prayed for in her amer,ded plaint dated OS_07.19C;,", Learned District 

Judge is directed to enter decree accordinr~l\'. Havi,- g considered the 

circumstances, I make no order as to the costs cf this apT'al. Parties are to 

bear their own expenses. 

Appeal Allowed. 

JUDGE OF THE COUP. UF APPEAL 
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