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K.T. CHITRASIRI, J.

This is an appeal seeking to set-aside the Judgment dated
01.12.1992. By that Judgment Learned District Judge dismissed the
action that was filed to partition the land referred to in the schedule to
the Plaint. Both Counsel agree that the basis for the dismissal of the
action has been that it was filed for the purpose of determining the
question of constructive trust and the applicability of the Fidecommissa

to the property in suit, in the guise of a partition action. In other words,



learned District Judge was of the view that a partition action cannot be
instituted to have such issues determined. The decision of the learned

District Judge as to his view on this point is as follows:
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The above reasoning shows that the learned District Judge has
declined to consider the merits of this partition action due to the
inclusion of issues such as Constructive Trust and Fidecommissa. It is
a clear misdirection on the part of the learned District Judge to have
this partition action dismissed stating that it involves determining
issues such as those referred to above. Both Counsel too agree that it is

wrong to have declined to consider those issues merely because those




have been raised in this same partition action. For the aforesaid
reasons, | set aside the judgment dated 01.12.1992 of the learned

District Judge.

Against such a background, it is necessary to consider the
possibility of answering those issues by this Court upon looking at the
evidence already been recorded. I am of the view that such an exercise
is not advisable since it may prejudice the rights of the parties
particularly because the determination of the issues such as
constructive trust, fidecommissa and prescription involve facts and
circumstances of the case. Also, it is necessary to note that the best
person to decide those matters is the trial Judge who hears and sees the

witnesses.

Moreover, it must be mentioned that in the event this court
decides to conclude the case upon perusing the evidence already been
recorded, then it will have to be made without hearing the submissions
of the 2rd defendant-respondent as he is absent and not even being
represented before this Court. Such an exercise may lead to prejudice
the rights of the 2rd defendant-respondent in particular. At this stage,
learned Counsel for the appellant informs Court that he has no

objection to remit this case back to the District Court for re-trial.

Considering all these matters, this Court makes an order to have

a re-trial allowing the trial judge to decide all the issues raised in this

ot




partition case. Accordingly, learned District Judge of Galle is directed to
hold a trial de-novo. In doing so, he is free, either to adopt the
proceedings already recorded with the consent of the parties or if
necessary to allow the parties to call for additional evidence. For the

aforesaid reasons this appeal is allowed without cost.

Appeal allowed
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