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CHITRASIRI, J.

This is an appeal seeking to set aside the judgment dated 30.12.1998 of
the learned District Judge of Mt.Lavinia. In the petition of appeal the
defendant-appellant (hereinafter referred to as the appellant) also sought to
have the action filed by the plaintiff-respondent (hereinafter referred to as the
respondent) dismissed. The action of the respondent is to have the gift given to
the appellant by executing the deed bearing No.304 dated 18.01.1990 attested
by K.D.C.V.Karunaratne, Notary Public, revoked. This deed was marked P1 in
evidence. Parties to the action are the sister (appellant) and the brother
(respondent) of the same family. The property that was gifted by the said deed
is described as lot 17C(1) in Plan No.749 dated 15.07.1975 (vide page 143 of
the appeal brief). The father of the two parties, who was the earlier owner of
the premises in suit, had gifted this property to the respondent reserving to
himself and to his wife a life interest. That is how the respondent became
entitled to the property in question. Thereafter respondent gifted it to the

appellant by the deed marked P1 subject to his life interest in the property.

The respondent filed this action to have the said gift revoked on the basis
of gross ingratitude. The said contention of the respondent is clearly evident by
paragraph 14 in the plaint (vide page 23 of the appeal brief) and also by the
issue No.11 raised at the trial on his behalf. (vide page 27 of the appeal brief)
Even though the cause of action is on the basis of gross ingratitude, the

respondent in the plaint as well as in the issues has also described the
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circumstances alleged to have led to cause gross ingratitude committed by the
appellant. The appellant in her answer as well as in the issues raised at the
commencement of the trial has taken up the position that the respondent is
not entitled in law to revoke the gift on the grounds as described by the

respondent.

Learned District Judge, when he decided the case in favour of the
respondent having considered the evidence adduced, has set out the following
acts as the acts that amounted to gross ingratitude committed by the

appellant.

1. Allowing the son of the appellant to lock up the father in a room of the
house in question.

2. Not allowing the respondent, who had a life interest to occupy a room
in the up-stairs of the house.

3. Assaulting the respondent when he went to occupy a room in the house
and threatening him to leave the house.

4. Failing to properly understand the father without being mindful of his
age.

5. Not acting in a manner that pleased his father.

6. Not making any attempt to find out as to what actions would have

pleased the father.

(vide page 127 of the appeal brief)

Having reasoned out the manner in which the alleged gross

ingratitude was committed, learned District Judge has held that those




matters are sufficient enough to constitute gross ingratitude committed
by the donee and then decided the case as prayed for in the plaint. Being
aggrieved by the said decision of the learned District Judge, appellant
filed this appeal seeking to set aside the impugned judgment and also to
have the plaint dismissed. In the circumstances, it is first necessary to
ascertain whether the learned District Judge is correct in determining

that those acts of the appellant do constitute “gross ingratitude”.

As referred to above, this is an action filed to revoke a deed of gift.
A “gift” or as it is sometimes called a “donation” is technically, in its
narrower sense, a giving or promising of a thing without compulsion or
legal obligation or stipulation for anything in return, freely, out of sheer
liberality or beneficicense, ( Voet, Commentarius ad Pandectas, 39.5.1))
Voet says (xxxix 5.5) to donate is nothing else than to sacrifice, and to

abandon. (donare vero nihil aliud est, quam jactare & perdere)

Donation made in that context is generally absolute and
irrevocable. However, there exist exceptions to this rule; and a gift is

revocable:

» If the donee failed to give effect to a direction as to its application;

» On the ground of donee’s ingratitude; or

> If at the time of the gift the donor was childless, but afterwards

became the father of a legitimate child by birth or legitimation.
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The aforesaid criteria of revoking a gift had been described at length by
Amarasinghe, J, in the case of Dona Podi Nona Ranaweera Menike v.

Rohini Senanayake, [(1992) 2 SLR at page 180.]

On the face of the deed of gift subjected to in this case, it does not
contain any condition other than the reservation of the life interest in favour of
the respondent. Therefore, it is a gift given out of pure liberality and it is an
act of pure disinterested benevolence towards the appellant. However, it is
settled law that even such a gift is revocable for gross ingratitude committed by

the donee towards the donor.

As stated hereinbefore, the reason for the respondent to have the gift
subjected to this action, revoked is gross ingratitude committed by the
appellant.  Therefore, I will now turn to consider whether or not the
circumstances alleged to have prevailed in this particular instance constitute

gross ingratitude.

I will now consider the manner in which the Courts have looked at
when revoking gifts given upon pure benevolence on the basis of gross

ingratitude.

In SIVARASIPILLAI Vs ANTHONYPILLAI [40 N L R 47]

SOERTSZ J. Held thus:

“If one bases oneself on the authority of Voet one finds that there are
five instances of ingratitude expressly mentioned by him as affording

Jjustification for the revocation of gifts, namely, (1) the laying of impious
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Phands of the donee on the donor; (2) the donee outrageously defaming the
donor; (3) the donee causing the donor enormous loss; (4) the donee
plotting against the donor's life; (5) the donee failing to fulfil the conditions
annexed to the gift. Voet, however, goes on to add that "it does not seem to

admit of doubt that for other similar and graver.”

In the case of FERNANDO Vs PERERA [63 N L R 236] BASNAYAKE, C.J.
Id as follows:

This is an action by the plaintiff, who is the foster mother of the defendant
her adopted son, to have a deed of gift No. 10544 dated 11th May 1953
and attested by Notary P. P. Goonewardene set aside on the ground of
ingratitude. She alleged three acts of ingratitude, namely;

(1) an assault on her with a broom-stick,

(2) a threat to cause bodily harm and injury to her, and

(3) causing mischief and damage to the house occupied by her.

The learned District Judge has held that the plaintiff has exaggerated
those incidents but he does not hold that they are entirely unfounded. He
has however accepted the plaintiff's evidence in regard to the incident of
the threat to cause bodily injury to her as her evidence is supported by
the evidence of an independent witness. But he holds that it does not
constitute an act of ingratitude.

We are unable to agree. On that occasion the defendant chased after the
plaintiff threatening to kill her and she had to seek refuge in the house of
the witness Mrs. Samarasekera who is a disinterested person. She says :
" When I was living in the Tuduwe road house I remember the plaintiff
coming running into my house. I asked her why she came running, and
she said that her son was coming to kill her.” The fact that the defendant
more than once endeavoured to dissuade this witness from giving
evidence for the plaintiff is a circumstance which is in favour of the
plaintiff and goes to reinforce the evidence of the witness. This incident

by itself is sufficient to support the allegation of ingratitude on the part of
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the defendant, and the plaintiff is therefore entitled to the relief she

seeks.

In KRISHNASWAMY and another Vs. THILLAIYAMPALAM (59 NL R

265] Basnayake C.J. held thus:

“Revocation of a deed of gift may be granted on the commission of a single
act of ingratitude. There is no hard and fast rule as to what conduct
on the part of a donee may be regarded as ingratitude for which a

donor may ask for revocation of his gift.”

[emphasis added]

In the case of CALENDAR v. FERNANDO [2001 (2) S L R 355 [C.A.
283/89(F) D.C. MT LAVINIA 345/SPL] Wigneswaran J. had the following

observations to make in this regard.

“We may deal with this third issue at this stage. The examination of the
third issue would necessitate an answer to legal issue No. 7 too which

dealt with the adequacy of the act of violence mentioned amounting to an

act of gross ingratitude.

In Dona Podi Nona Ranaweera Menike vs. Rohini Senanayake (supra) it
was held by the Supreme Court that a donor was entitled to revoke a
donation on account of ingratitude

(i) if the donee lays manus impias (impious hands) on the donor and/or.

(i) if he does him an atrocious injury and/ or.

(i) if he willfully causes him great loss of property and/ or.

(iv) if he makes an attempt on his life and/or.

(v) if he does not fulfill the conditions attached to the gift and/or.

(vi) other equally grave causes.




It was also held that ingratitude was a form of mind which had to
be inferred from the donee's conduct and such an attitude of mind
will be indicated either by a single act or a series of acts. Chief
Justice Basnayake stated in Krishnasamy vs. Thilaiampalan as follows:-
"There is nothing in the books which lays down the rule that a revocation

may not be granted on the commission of a single act of ingratitude.”

In the background of the Defendant-Respondent leaving for Dubai much
against the wish of the Plaintiff-Appellant, her considering another
marriage when her first marriage was still subsisting, her removing
articles belonging to the Plaintiff Appellant (this fact being corroborated by
witness Agalawatte) when the Plaintiff-Appellant was not at home, her
failure to refer to plausible grounds for divorce in her plaint and divorce
itself being granted on the evidence of the Plaintiff-Appellant on the ground
of malicious desertion by the Defendant-Respondent, the assault on the
Plaintiff-Appellant after the divorce action had already been filed by the
Defendant-Respondent - there is no doubt that the Defendant-Respondent
laid impious hands on the Plaintiff and wilfully caused the Plaintiff-
Appellant great loss of property both of which are acts of gross ingratitude.
The act of hitting a man 54 years' old and 21 years older than herself with
a sugar filled bottle and saucepan could even be considered as an attempt
on the life of the Plaintiff-Appellant though sufficient evidence in this
regard was not furnished. The Judge therefore had ample grounds to hold
that an act of ingratitude had been committed by the Defendant-
Respondent. With the necessary intention to cause him harm
established coupled with the decree of divorce based on malicious
desertion granted in favour of the Plaintiff-Appellant D.C. Mt. Lavinia case
No. 2007/ D issue No. 3 should have been answered in the affirmative.
[Vide Mulligan vs. Mulligan 1925WLD 178 at 182). [emphasis added]"




Looking at all those decisions and the law prevailing in this country,
particularly the Roman- Dutch law principles, it is my opinion that a decision
as to whether there exist sufficient material to establish gross ingratitude
basically depends, on the state of mind of the donee or in other words by
ascertaining whether the donee in fact, intended causing gross ingratitude.
Thus, such an issue can only be decided by applying what is commonly known

as the “subjective test”.

The next question then arises is to find out the standard of proof that is
required in establishing gross ingratitude in a case filed to have a gift revoked
on that basis. The answer to this question could be found by looking at the
decision in Ariyawathie Meemaduma V Jeevani Bodhika Meemaduma.
[S.C.Appeal No.68/2010 W.P/HCCA/Col 98/2006(f) D.C.Colombo 7402/Spl
S.C. minutes dated 26.07.2011]. In that decision, it was held by Gamini

Amaratunga J as follows:

“A deed of gift is absolute and irrevocable. That is the rule. However, the
law has recognized certain exceptions to the rule of irrevocability. A
party applying to Court to invoke the exceptions in his favour has
to satisfy court, by cogent evidence, that the court would be

Justified in invoking the exceptions in favour of the party
applying for the same. In this case even if the appellant’s evidence in
the District Court is considered alone (without any reference to the
contents of the documents P4A and P4B) her evidence falls short of the
standard of proof required to invoke any recognized exception to defeat
the rule of irrevocability. A mere ipse dixit like “he threatened to kill me”
is not sufficient to discharge that burden”. [emphasis added]
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Having discussed the law on establishing gross ingratitude committed by
the donee and the standard of proof required in such a situation, it is then
necessary to consider whether or not, the respondent in this case was
successful in establishing with cogent evidence that the appellant, in fact had
the intention of acting in a manner that constitute gross ingratitude towards

the donor.

The respondent filed this action setting out, the instances where the
appellant has alleged to have committed ingratitude not only towards himself
but also towards the father of the both. Respondent had been away from the
country for a long period of time and married to a foreign national. Before the
parties were married they all were living together with their parents basically
on the earnings of the father who ran a studio by the side of Galle Road in
Wellawatta. It is not incorrect to state that they were a happy family living with
harmony then. Both parties to the action married afterwards and the appellant
was living where they were living with the parents and the respondent had

decided to settle outside the country having married to a foreign national.

As their parents grew older, the appellant virtually took over the control
of the properties belonging to their family that included the premises in suit as
well. Indeed, there is evidence to show that the appellant had received rent
amounting to Rs.40,000/- by renting out the property in suit, having given

only Rs.5,000/- to the father.
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Looking at the behavioral pattern of the parties, it is evident that the

respondent was very much keen to see that the father is well looked after by
her sister, particularly during the old age of the father. No doubt that the father
too was well aware of such thinking of the respondent. It may have been the
reason for him to write letters one after the other to the son even for a slightest
issue. Those had been the circumstances under which the respondent had
gifted the property in suit to the sister. The appellant cannot be heard to say
that she was not aware of such a scenario. Therefore, it is not incorrect to state
that the appellant was under the impression that she was causing ingratitude
towards the brother by doing something that caused agony even to their father.
Accordingly, it is appropriate even to look at those incidents that have taken
place to ascertain whether the appellant intended causing gross ingratitude

towards the respondent brother, she being the donee.

The respondent in his evidence has stated that the property was
gifted to the sister, anticipating that she would look after the father as he was
living in Germany though such a condition is not found in the deed itself. Said

thinking of the respondent is seen by the following evidence:

& O Y BudIm ey Jed edwe ?

G R BoeSed @ B MTMO A HF® @0 HOOS AW e
ededd @lesd @ B8, & S MTO AR A Em e

& TMD RSN B Bm gHT?
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G R0 IO B0 O 0 Bw). T edyd 0 28 28 &
8ode @0 o So. B0 @O MOELMOGET OREn,

IO e Hm R oE ). aNTo0 seaF®» @O
@)e0IEd ¢B.

& 28 emedslq o MTMO semn? NTDO @ @STHD) Hc)?
G ®8.

(Vide proceedings at page 31 in the appeal brief).

In answer to cross-examination too, the respondent has clearly stated
| that it was gifted because the love and affection he had towards the father.

& de® QERRT O ;. eFed P Teond o W& VLD
g3¥esd?

G R5. 2@ MTMO Jeam LMD S @@ e
(6® qoddede &1 AEED WB®OD esOE)

(Vide proceedings at page 50 in the appeal brief)

The father has informed the respondent by his letter marked P2 of an
incident where the appellant has scolded the father over a condition of a door
frame. It had resulted the respondent coming down to Sri Lanka in order to

console the father. The evidence in this connection reads thus:

g & od» edyd ?

Gt 1992 caOBd @6 ¢ odo @0 @8 SSuvcw 85D emed [
B> ydew wladldens emcd O wopm wdaFdens, e®eod
cOadad wedsn Bo eb@ed 2, Hn mesledd 280 qooend ;3 &,
00 530 g0 eaend S¢ed @0cO ;1 O Jeamw Hw F 2060
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DB 30 ¥ oo emm @S» 19921211 €OH) & &
@O0 M.

(Vide proceedings at page 32 in the appeal brief)

In another occasion the respondent had to come down to Sri Lanka due

to a telephone call received by him from the daughter of the appellant

informing him that the father had taken poison. He stated that he came down

to Sri Lanka on that occasion because he could not bear up the shock he had,

upon hearing the incident of taking poison by the father. The evidence to that

effect is as follows:

g:

(e

Mmed 6@ MO B ¢ ?
B @080 T Ot @ OeIBE edlwed qed @O
NG B 8Q el 4.00 O 8@ DB edf (O @0 FOA.

“Bo O 3@ e80F S0 qiE @ B® e®mcO @
ewi@ @E.

1995 2 @) @00 Med 2 MOeNd Hee?

0. e Hwme mTom O 35ed Bm ¢ adH Mmed.
230 ¢ oS REWIe?

® GOR HOD). “e@» edndud e S Sosd® ;%

55y,

(vide proceedings at page 35 in the appeal brief)
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The appellant too has testified to this incident and her evidence in this

regard is as follows:

g:

¢

¢S 0 edes @ de o O ead® eFRd ?

06 @m0 @AM O Dand DO S0 oy BBE@ &
RAMO HBx;0 DOE) Jeaxd). & ®x0 BoE 22 Bojes.
o)gdon e@odie dbed ?

®® Do cdesd 20

e J 80 SoE Susiwn goddsie?

goedd emcd @F» EAmed Oy, & MO mdeaide
60JiwE0 o &m. 08 Pandoad.

Cpoded eame@e @ ?

admed Hoed Pend MO8 Hom 8 edw B5eb.

(Vide proceedings at page 108 in the appeal brief)

The respondent also has said that he became very sad after having

received the letters marked in evidence which were written by the father. The

following is the evidence of the respondent to that effect in answer to Court.

(aBossecsd) :-

g:
é

g O 850 edmd 5B =:e;?
35ed @z@z)
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<3 20530 85508c0 ¢® 88 MR o ed» WOBHO <X
gee, ?

o 90 Bodm 8 8Cad e9eQos MO (e® goded2
e580; qd).

(Vide proceedings at page 35 in the appeal brief)

There had been another incident where a padlock had been placed
preventing the respondent entering into the upstairs of the house. The

evidence in this regard is as follows:

& 20 DD Y OO L) s 3HEes @EK, 1997.4.30 O
2», S0 ednd ewi?

G @5. Ho0 edmd ¢80 Sc ed@ed 508, @30 e®¢O
00 4B eMOD OO DOHH O S $5D. 8 qmoned
2eBedd o mPed QO DBE) PR Y 0 ;@ O™
e:ON 6EL MOED) BE. & qoddedt d® QO G0 &L®
ceud s3Hded o@ J s (I esod o 3dded »@.
@0 (0 OB qOLINOT @ e(F® D).

(Vide proceedings at page 40 in the appeal brief)

Moreover, the respondent has stated that the appellant herself scolded
him jointly with her children and it had led for him to leave the house. This is

evident by the following questions and the answers.

& 23550 M98 DS 8D e ?
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5 @0 8> eBew Sl 80 gm. F eddmnd Hw
S0, BDO MO0 ;5@ i Bue® cosim 8o gam.
8 @e0ddm 28 qued o 5w dag 8 @0 & O
e®c3s ooE 5 FHD). § dds0 MO sTDE).

(Vide proceedings at page 41 in the appeal brief)

The father has also stated that the son-in-law of the appellant demanded

Rs.40,000/- from him alleging that he damaged the car belong to the son-in-

law. The father then had to pay Rs.40,000/- to the son-in-law. The evidence to

that effect reads thus:

g:

e® B8ed sems 90 Sermdd) emed A MBNED 68D
B00® we) D@

8.

oge 87

38 858%8ed dandow. 8 680D 0 ¢ VoY
B8om» eaemi (00 ¢FD) q;. B8O celm ¢ gdwns Yen.
aE dwens ®0 0;80@ 40,000/~ J @880 e®»dD). MO
BO0. @0 B8 ewenT M; BIHH 68 DD, @) ...

) eeS 8m 080 2068 0o ¥ e®»dd). HNEE=0
&538@m0 @0 »300 B3 ¥0 »E). @) d» B3dHded e®
eBidens’ oE. & 9 88H8Ee 5122 Dwens MM 20

9cled @0 Seamd.
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e® 8.9 G8ed 1 Sm FHeaMD) “ @M DM &;8esv™
eEs @ 58 meoens wOeneds D) qued” S g
) Heamd) ?

@b.

(Vide proceedings at page 67 in the appeal brief)

The appellant too had admitted that her son-in-law took Rs.40,000/-

from the father as damages in view of the damage caused to the vehicle though

no evidence is found as to the person who damaged the vehicle other than what

the son-in-law has told her. The evidence in this regard is as follows:

S

Moo B0 o 8 sle esde?

Loedd dndom ed moc 83 6BaHRDE.

edmede 80 Hesd ?

oed dndwmic S5 dm m SoE. DMTD DMOS HO
ed ;R0 c»d).

00 mdmens o8cad 40,000~ & 9d@ &3me, ?

q8 exeWOTO goed Padac @EED.

3@ Oed PdomO 0D & wud@ ec® SoE. e
DSBS @2 23 ecHwd) B

(Vide proceedings at page 109 in the appeal brief)
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The appellant could have easily prevented such payment being made
without having a blind eye to the issue, if she genuinely did not intend causing

ingratitude to her brother.

Moreover, there is evidence to show that even the son-in-law of the
appellant has assaulted the respondent. The respondent had made a
complaint to the police of this incident and the said complaint is marked as

P19. The following is the evidence in that connection.
(=5 20 6)88x0 & 83HERT @ ¢!
G @ & 8Eacd eB8x0 v 3dded o 8 ot 4 c0H¢).
& oo ?
‘819’ G 1997 38 @t 4 08¢ OEROTL R8N0 WO® @¢ o 38de
‘e 19° Dmens 20 @edsd @o8. 8 s 888de o@ o qd
DOE) ecm OO
‘2520’ 350 qRDOD HO)@ &0 1997.05.4 O ¢» 20T e @HdeS
oD@ 5® &53Hde ® qduded 2 ‘©;20° dwend E®EY DO
@elodl @Od.
8@ &5 8PBER we@ O T2 o.

(e® qOEeb? O CIEBOY euHol) 08 emdnd Sedd.
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g:

G

‘08 @0 8O O O eOs ‘820 g’
RHTA® de® B OiXE dIY eI edwmdle ?

R D @H» oS @EED dwa.

(Vide proceedings at page 39 in the appeal brief)

The father of the two parties also had confirmed having taken place such

an incident and accordingly he has stated thus:

&

g:

(&

& 8HBBwo; SO 658HBw0;0 EIBemBoed ym 8HO M)
S ?

goed gdy & ecexnd @IIHOE?

dje®a.

zoe® HR ewmeie?

® ced ;.

AP qE Seramd) NOJeT a;B 9» OEed Suecexnd
®DHD), HHHD) B qaW). O e =@

20 eddnd edmaie Bw) cde?

®ed o emEeon 2 8Bae af 09 g8 @odm HOO.

(Vide proceedings at page 85 in the appeal brief)

The appellant could have avoided such an incident or at least should

have taken some step to prevent it, if she did not allow the son-in-law to
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occupy the house, to which the family members of her daughter had no right
whatsoever. Those incidents clearly show that the appellant was acting with an

ulterior motive to cause ingratitude towards his own brother.

Upon considering all the circumstances referred to above, it is clear that
the respondent had undergone serious mental agony probably due to the
implied acts of the appellant, even though some of those may not show any
direct involvement by her. However, the fact remain that she had blindly
allowed to have those incidents taken place continuously. Those are the
circumstances which show the kind of intention, the appellant had, she being

the donee.

Therefore, by looking at the totality of the evidence, it would indicate the
attitude and the mindset of the appellant had, towards the respondent, he
being his own brother. Such an attitude, to my mind shall constitute “gross
ingratitude” particularly in the context upon which this action was instituted.
Such a decision, I believe is correct when considering the family background
referred to hereinbefore of the parties as well. In the circumstances, it is clear
that the appellant has clearly intended causing gross ingratitude to the donee

who is the plaintiff-respondent in this case.

In the circumstances, I am of the view that there exists ample of evidence
to constitute gross ingratitude committed by the appellant she being the donee.

Hence, it is my opinion that the learned District Judge is correct when he
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decided to allow revoking of the gift given to the appellant on the ground of

gross ingratitude. Therefore, I am not inclined to interfere with his findings.

For the aforesaid reasons, this appeal is dismissed with costs.

Appeal dismissed.

JUDGE OF THE COURT OF APPEAL




