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G.Samaranayake with Wimalasena de Silva for 
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ARGUED ON 

WRITTEN 
SUBMISSIONS 
FILED ON 

DECIDED ON 

CHITRASIRI, J. 

11.11.201.3 

lOth December 2013 by the Plaintiff- Respondent 
11th December 2013 cy the Substituted 5B & 5C 
Defendant-Appellants 

18.02.2014 

This is an appeal, jointly filed by the 3rd and the substituted 5A 

defendants seeking to set aside the judgment dated 13.03.1998 of the learned 

District Judge of Galle. In the petition of appeal, the defendant-appellants also 

sought for a decision, declaring that the 3rd defendant-appellant (hereinafter 

referred to as the 3rd defendant) is entitled to lots bearing Nos.5A & 6A depicted 

in plan 2615 [including the premises bearing No.149] and that the 5A 

defendant-appellant (hereinafter referred to as the 5A defendant) is entitled to 

the premises bearing No.147 found thereon. 

Having referred to the reliefs prayed for in the petition of appeal, I 

will now refer to the claim, the appellants have made in their statements of 

claim filed in the lower court, in order to have a clearer understanding of the 

background to this appeal. Statement of claim of the 3rd defendant had been 

filed jointly with the 2nd, 4th and 6th defendants. In that statement of claim 

they have claimed prescriptive title to the premises bearing assessment Nos. 

147,149 and 149/1 along with a shed and the toilet appurtenant thereto whilst 
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showing a pedigree, completely different to the pedigree of the plaintiff-

respondent. (hereinafter referred to as the plaintiff) 

At this stage, it is also pertinent to note that the 2nd , 4th and the 6 th 

defendants have not filed an appeal challenging the judgment though their 

claim is similar to the claim of the 3 rd defendant. However, when this appeal 

was taken up for hearing, even the 3rd defendant was prepared to accept a 

settlement suggested by the plaintiff. Accordingly, the plaintiff-respondent on 

sympathetic grounds agreed to allocate the premises bearing the assessment 

No.149 to the 3rd defendant. 

The aforesaid settlement was not materialized since the Substituted 5B 

and 5C defendant-appellants were not prepared to accept the settlement 

suggested by the plaintiff-respondent to them. The said settlement suggested 

by the plaintiff-respondent to the 5B and 5C defendant-appellants was to give 

the house shown as assessment No.147 to the 5A defendant, like in the case of 

the 3rd defendant. As a result, the matter was taken up for argument before 

this Court and then all the Counsel were heard in support of their respective 

cases. 

Learned District Judge having carefully looked at the evidence, made 

order to partition the land allocating equal 1/2 shares to the plaintiff and to the 

1 st defendant having rejected the prescriptive claims of the two appellants. 

Refusal of the prescriptive claim advanced by the defendants was on the basis 

that they came into possession of the land sought to be partitioned, as 
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licensees of the plaintiff or his predecessors-in-title. His findings in this regard 

are as follows: 

qco) ~C)®cl ®®® do)~®d qzt:l) Q)e:l B@®(3)~ qzQ). E)®do)~ ~~® 02 E)~ 

E)o)t:l)~Oz E)S~ ®(3)e:l~ ~@ ®®d't:;~c:lC) ~~aoo) ~O~ (~K ~~(9®oQ)c B@"( 

9~~ ~O~ qe:ldO)®E), &>~ O)C) Sc)®d' ®®c:l, D2j)o ~~6®oQ)cd' Q)E)o)c. ®~®d 

~@o) ®®® ~~®E) 02, 03, 04, 06 E)o)t:l)~OlD~, ~~® 003 E)®do)~( qz~6E) 

o)@33~ E)~®c~ ~clE) SCj~® 9~)~c)cl qCj~O®tJcC) ~~aoo) ~O qzQ). 03 E)~ 

E)o)t:l)~Oz E)S~ <g>~aoo) ~O~ ~( "DB" O~ "E)o 2" (O®tJ ®~Q)~ D~c) q~E)o), 

~® "3E)3" (O®tJ ®~Q)~ D~c) q~E)~lf, w~ai' O~ w~~@<35 adE)gcl65~ ®®® 

oz®®ij@~Ozc) ~Q)) ~ qzt:l) Q)E)c. ®:;D®d ~E)o) "3E)2" ~9®tJ @cE)~~C) q~E) 

qCj~O®tJc E)S~ 9t:l)cl®~o ~O tl'zo)®o)' ®~vDza5 DODo)' ~Q)~ q zd03Sccl 
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oz®6J@Q)Ozoai, OI E)~ C)aitDQ)OlOa) c:l)®OJO®oO C) qzd) ~E) B@G.>O:> ~zQ). 

c)aitDQ)OzE)~ ~~aoai Q)O~ q)Q»)OOO, &@~ ~@) ®(O®~ B&)D qzo:>z® 

®G.»C)~z<35@E)@o Q»)@)E)®OJc.i BD~® @~) qztD ~E), ~~aoaf fd c:l)cii q~E) 

B@G.>z~@)o ~z:53o)E)ci ®~)@)zO:>. w~~iJ ~@) ®(O@ E)@ O(oe")E) Bo qztD ~E)o 

B@G.>O:> ~z:53 ~@af, ~®d o~o~E) ~rzO)®ai q~ qc.'l®GJ qC3&E))BQ)®E)@o oo~z6) 

(Vide at pages 182,183 and 184 in the appeal brief) 

Significantly, the findings of the le2_:-ned District Judge 

including the matters referred to above was not a matter that was 

subjected to when the hearing of this appeal was taken up before this 

Court. Therefore, it is clear that the defendant-appellants have 

completely abandoned even the grounds of appeal cited in their petition 

of appeal filed, in order to impugn the judgment. The grounds of appeal 

referred to in the petition of appeal are directed towards the non-

consideration of the claims made in the statements of claim of the 

defendants; basically it is their prescriptive claim. 

The appellants, particularly the Counsel for the 5B and 5C 

defendant-appellants not having pursued the matters raised in the 
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petition of appeal, took up a different line of argument. His argument 

was that the plaintiff has failed to establish his title in the court below. 

He further argued that even the learned District Judge has failed to 

investigate the title of the parties though it is his duty to do so when it 

comes to a partition action. 

Having advanced the aforesaid argument, learned Counsel for the 

5B and 5C defendant-appellants submitted that it is wrong to have 

decided that the plaintiff is entitled to the rights of Peter Richard Rodrigo 

since the partition decree upon which the plaintiff depends to establish 

his rights, does not refer to such a person by the name of Peter Richard 

Rodrigo. Accordingly, his submission was that the learned District Judge 

should have decided that the plaintiff is not entitled to have the rights 

derived from Peter Richard Rodrigo referred to above. Having submitted 

so, he accordingly moved to have the impugned judgment set aside. 

At this stage, it must be noted that the question raised as to the 

title of the plaintiff was not at all an issue when the trial was held before 

the learned District Judge. Not even a single question was asked on that 

line. Not only at that stage but even when the petition of appeal was filed 

such an issue was not been raised by the substituted par:ies of the 5th 

defendant. Basically, this issue had never been a point of contest before 

the learned District Judge. The defendants were always ,;:oncentrating 

on their prescriptive claims. Those may have been the reasons for the 
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failure to consider this question as to the name of the predecessor in title 

of the plaintiff by the learned District Judge. 

However, this Court cannot disregard the issue as to the burden 

that casts upon a trial judge to have the title of the partie8 investigated 

in a partition case. It is correct to state that it is the duty of the trial 

judge to investigate title of the parties in terms of Section 25 of the 

Partition Act. [Galagoda V Mohideen 40 N L R 92, Gunatilleka V 

Murieal Silva 79 (1) N L R 481, KulaJ~atne V Ariyasena 2001 B L R 

06, Richard and Another V Seibel Nona 2001 (2) S L R 01, 

Abeysinghe V Kumarasinghe 2008 B L R 300] 

As mentioned hereinbefore in this judgment, it is ~,een that this 

issue as to the ownership of Peter Richard Rodrigo to lots 6A and 68 was 

never been an issue before the learned District Judge. It may have been 

the reason, not to have looked at this issue by him. Therefore, I will now 

consider whether it is possible for this CO'_lE to determine the 

correctness of the pedigree of the plaintiff having looked at the available 

material without the case being remitted back for a trial de novo which 

would certainly cause delay and expenses to the parties concern. It must 

also be remembered that this is an action filed in the year 1986. 

Pedigree of the plaintiff commences through the final decree 

entered in the Partition Action bearing No.13990/P. The decree in that 

case was marked PI in evidence. [vide at page 227 in the appeal brief] In 
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terms of the said final decree, the 1 st defendant and the 3rd defendant in 

that case namely, Richard Henry l~odrigo and Peter David Rodrigo 

became entitled to Lots SA & SB and 6A & 6B respectively. The land 

sought to be partitioned in this case is the aforesaid lots SA & 5B and 6A 

& 68 in the earlier partition case and in this case those lots are shown in 

the plan marked X in evidence. (vide at page 78 in the appeal brief) 

There is no dispute as to the devolution of title of Richard Henry Rodrigo 

who became entitled to lots SA & SB. Contesting defendants have not 

challenged the aforesaid devolution of title of Richard Henry Rodrigo. 

However, in terms of the final decree entered in 13990jP, lots 6A 

& 6B had been allotted to Peter David Rodrigo who was the 3rd defendant 

in that action. In the pedigree of the plaintiff in this case, lots 6A & 68 

had been owned, not by the said Peter David Rodrigo but by one Peter 

Richard Rodrigo. Learned Counsel for the 5B & 5C defendant-

respondents, therefore argued that Peter Richard Rodrigo whose name 

appears as the predecessor-in-title to those lots 6A & 6B did not become 

entitled Lots 6A & 6B. Accordingly, he submitted that it is wrong to have 

decided the case accepting the title of a person by the name of Peter 

Richard Rodrigo who did not become entitled to lots 6A and 6B. 

I will now turn to consider the submissions of the learned Counsel 

for the plaintiff-respondent In this connection. In the written 

submissions, he has disclosed the reason as to y",hy such a matter was 
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not an issue at the trial stage. Explaining the issue, he has further 

stated that the full name of Peter David Rodrigo is Peter David Richard 

Rodrigo and he was sometimes called and identified in both the names 

and those been Peter Richard Rodrigo and Peter Da·vid Rodrigo. 

Accordingly, his submission is that Peter David Rodrigo and Peter 

Richard Rodrigo is one and the same person who had the full name of 

Peter David Richard Rodrigo. Such an explanatior: cannot be 

disregarded and is acceptable too. I believe it is a common occurrence in 

the villages in our country particularly during the time this partition 

action was filed. In the circumstances, [ am inclined to accept the said 

explanation given on behalf of the plaintiff as to the name of the original 

owner of the lots 6A and 68 referred to in the partition action bearing 

No.13990jP. 

Moreover, the learned Counsel for the Plaintiff-respondent in his 

submissions also has stated the reasons as to the discrepancies of the 

name of the person who had his full name as Peter David Richard 

Rodrigo. In that submission he, referring to the earlier partition case 

bearing No.13990 jP, has submitted thus: 

• In P -1 (Final Decree of Partition Case No. 13990/P the name of this 
person is given as ((Peter Dal'Ji.d Rodligo:'. 

• In the Plaint filed in this case he is rnedioned as ((Peter Richard 
Rodrigo", by Attorney-at-Law .- Mr.S.L.D.S.Uragoda who drafted the 
plaint. 
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• But the same Attorney-at-Law lVIr.S.L.D.S.Uragoda, has mentioned the 
name of this person as «Peter David .Rodrigo)) who filed the plaint in 
Case No. 9908/ L, in District Court, Galle, on behalf of the same plaintiff
G.M.S.P.Suriyawansa, against W.A. Swnanadasa the defendant in that 
case. 

• When leading the evidence of the plaintiff - Suriyawansa, in case 
No. 9908/ L, against the defendant W.A. Sumanadasa, the learned 
Counsel has refelTed to the name of this person as "Peter David", 
omitting the portion "Richard Rodrigo". 

(ii) This seems to be a common and usual practice, to refer to a person 
by his full name, at the beginning and, by a part of the name 
subsequently. 

Before looking at the matters referred to above in the submissions of the 

plaintiff-respondent, I need to refer to a few authorities to show the manner in 

which the courts have acted when issues such as this have come up in the 

legal proceedings for consideration. 

G.P.S.de.Silva C.J.. in N.M.Serajudeen and others v. A.S.M.Seyed 

Abbas and another B.A.L.J. 1995 Vol. VI Pari: I P.18, has quoted with 

approval the following statement expressed by Bown 1" J. in Copper v. 

Smith 1884 (26) Ch.D.700. 

« •••••••••••• Now, I think, it is a well established principle that the 

object of Cou.rt is to decide the? riy~~_:s of the parties and not to 

punish thent for the m.i.stal:;es t ..... _cy ,nake, in the conduct of 

their cases by deciding otherwise, than in aexordance with their 

rights. 

In W.M.Mendis anc1. Co. 1'. Excise Ccmrr,,::5sionel' (1999) 1 SIJR 351 

(C. A.) De Silva, J. held ~hat, 
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"In considering the correctness of the decision one has to be alive to the 

often quoted maxims false description does not harm if there be 

sufficient certainty as to the subject matter or the person, and any 

inaccuracy in description is to be overlooked if the subject matter 

or person lis well know. 

((The object of the rules of proced71re is to dc~de the rights of parties and 

not to punish them f'Jr their r/tistakes or s'~~A]rt:;omings. A party cannot be 

refused just relief merely because of s(j1Y~e mistc~ke, negligence or 

inad ver.:ence .... " 

In Jayasinghe v. Gnanawathie Mardke 1997 (C) oSLR 41.0. It was held that: 

(falsa denlonstl'at:[o non nOcE~t cum de corpore ve 1 persona constat) 

a false description does not harm, if there be sufficient certainty as to 

the object, corpus or person. 

It is now necessary to ascertain whether the above reasons given by the 

plaintiff-respondent as to the discrepancy in the name would suffice to act in 

accordance with those authorities referred to above. I must mention that the 

explanations given by the appellant in respect of the issue as to the name of 

the predecessor in title of the plaintiff are with cogent rea~;ons and cannot be 

disregarded too. Those will show the circumstarlces under which such a 

discrepancy in the name has taken place. Therefore, it iSl1Y considered view 

that those reasons are sufficient enough to decide that the false description will 

not harm the certainty of the name Peter Richard Rodrigo. Accordingly, it is 

clear that the issue as to the name of the predecessor in ti::le of the plaintiff is 
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only an OImsslOn on the part of the plaintiff and therefcre it can easily be 

overlooked. 

At this stage, it is also pertinent to note that due to various reasons 

parties do not disclose some matters to Court. Moreover, parties to an action 

also come to various terms outside Court and they do not disclose such terms 
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due to the reasons best known to them. In such a situa tion, Court will not 

have the opportunity of looking at those matters. Jf the learned trial judge in 

this instance had the opportunity to consider the reasons a~J.d the explanations 

given in the written submissions that are now being disclosed by the plaintiff, 

he would have decided the issue accordingly. As stated above, it was not at all 

an issue before him. 

In the circumstances, I am inclined to accept the explanations given on 

behalf of the plaintiff as to the name appearing i'l the pedigree shown by the 

plaintiff who became entitled to lots 6A & 6B in the case h~aring No. 13990jP. 

Now that I have accepted the reasons as to the discrepancy in the name of the 

predecessor in title of the plaintiff, the error in the name Df the owner of the 

lots 6A and 6B should not stand in the way to establish the title of the plaintiff. 

Accordingly, I decide that the name appearing as Peter Richard Rodrigo is the 

same person who became entitled to lots 6A ane 6B in the partition case 

13990jP and his name appears as Peter David Rodrigo in that action. 
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In the light of the above, I am not inclined to agree with the contention of 

the learned Counsel for the 5B & 5C defendant- appellants. Accordingly, it is 

my considered view that the plaintiff has clearly established the pedigree he 

has shown in the plaint filed by him. 

For the aforesaid reasons, this appeal is dismissed. Substituted 5B & 5C 

defendant-appellants are to pay Rupees One Hundred Thousand 

(Rs.I00,OOO / -) as costs of this appeal to the plaintiff. Substituted 3a and 3b 

defendant-appellants need not pay costs since they did not intend to pursue 

this appeal from the very inception of the hearing of the appeal even though 

both the defendants have ;jJed a joint petition of appeal. 

Appeal dismissed. 

JUDGE OF THE COURT OF APPEAL 
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