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ARGUED ON 

WRITTEN 
SUBMISSIONS 
FILED ON 

DECIDED ON 

CHITRASIRI, J. 

20.09.2013 

15th October 2013 by the Substituted 
21: d Defendant-Respondent 

2?rd October 2013 by the substituted 1 st and 5th 

Dcfendant- Respondents 

1 ]th November 2013 by the Substituted Plaintiff­
R ~s'Jo nden ts 

13th November 2013 by the 6th Defendant­
Apr: cE''ir..~ 

20.02.2014 

This i.s an appeal prdc-re i >y the 6th defendant-appellant (hereinafter 

referred to as the 6 th defendant) seeking to set aside the judgment dated 

19.04.1999 of the learned Di~)t ric,: J lldge of Colombo. The only issue raised in 

the petition of appeal as well as at the argument stage is the refusal of the 

prescriptive claim advanced by Ine 6 th defendant. Hence, it is first necessary to 

refer to the facts of this case at le2.st briefly. 

Deceased plaintiff-respondent (hereinafter referred to as the plaintiff) filed 

this action by her plaint dated 1 f Cc), 1987 to partition the two Ie'nds referred to 

in the Second and the third Schedules to the plaint. Those two lands are 
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situated adjacent to each other and it was possessed by the original owner as a 

one unit. There had been no dispute as to the land sought to be partitioned in 

this case. 

The plaintiff in her plaint dated 16th September 1987, having set out the 

pedigree has narrated the way in which the rights of the parties were devolved. 

In that plaint, it is stated that Simithra Arachchige Don Fredrick Gunawardane 

was the original owner of the:wo -ands referred to in the said 2nd and the 3rd 

Schedules to the plaint. Indeed, th~:)riginal owner of the lar::::l sought to be 

partitioned was not in dispute. His tJtle had devolved on to the plaintiff and 

three remaining children of the said Don Fredrick Gunawardane. 1 st and the 2nd 

defendants and the late husband of the 6th defendant namely Don Fredrick 

Alfred Victor Gunawardana Ylere the said three remaining children of the 

original owner Fredrick Guna\uardane. 6 th defendant and her children who are 

the 7th to 14th defendants are ~he second wife and her children of the late Don 

Fredrick Alfred Victor Gunawardana. According to the plaint, the 6th defendant 

becomes entitled to 1/ 8 th share 01 the land whilst the balance 1/ 8th entitlement 

of her deceased husband Don=iredrjck Alfred Victor Gunawardana is to devolve 

equally, among his eight children who are the 3rd to 5th 2_nd 7th to 14th 

defendant respondents. The afores3ici devolution of title had been accepted by 

the learned District Judge sincl~ t1::.e"c V"as no dispute as to the said devolution. 
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However, the 6 th de~:enclcr' }~ ;:,.s taken up the position that she had been 

in possession of this land contin,,:~ol)sly, adverse to the rights of all other 

respondents including the plc;inrifL who were entitled to the land by 

inheritance. This claim of the 6,11 defendant was rejected by the ~earned District 

Judge. Being aggrieved by the 5aid decision, the 6 Lh defendant preferred this 

appeal challenging the refusal tJ accept her prescriptive claim. Therefore, as 

referred to above, the only issue in chis case is to determine whether the learned 

District Judge is correct when he refused the prescriptive claim of the 6 th 

defendant. 

The fact that the 6 th defenc1;-:tr tis the second wife of one of the children of 

the original owner Don Fredri,-:::k Gunawardane was not ir dispute. Therefore, 

she being a co-owner to the 12nc bv inheritance will have to esrablish that she 

possessed the land continuou~;l? kr over a period of ten years, adverse to the 

rights of the other co-owners ~1,1'\I<ng tl'ose other CO-OWEel'S ousted from the land 

sought to be partitioned. 

The aforesaid position m ]ai\ had been clearly establishc:d m the cases 
including that of: 

• Corea vs Ap}:.Juh,uny [15 i~.L.R. at 65] 

• Brito vs Mithun.ayagam [20 N.L.R. at 327] 

• Thilaka.ratne 'irS Bastian. [21 N .L.R. at ] 2] 

• Gunasekera VE\ Thissera [( 1994) 3 S.L.R. at 24-5] 

• Siyathuhamy vs Podimc~nike [(2004) 2 S.L.R. at 323] 
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In Corea V. Ise:ris Appuhamy (supra) the Privy Council having 

comprehensively dealt with the issue of prescription among co-owners was of 

the view that: 

"Possession by a co-heir ensures to the benefit of his co-heirs. 

A co-owner's possession is in law the possession of his CO-OL.Jners. It 

is not possible for him to put an end to that possession by ar~.y secret 

intention in his mind. Nothing short of ouster or something 

equivalent to ouster could bring about that result." 

In Siyathuhamy V Podimenike (supra) it was held thus: 

((There cannot be prescription among co-owners unless a party is able to 

prove that there ho.d been an act of ouster prior to rhe running of 

prescription. " 

The authorities referred to above, show that it is the burclt:-:. of the person 

who claims prescriptive title to a land subjected to a partition action, to 

establish an act of ouster or an overt act exercised by him/her o'Lsting the other 

co-owners from the land to which he/ she claims presc-iptive rights in addition 

to establishing adverse a'1d uninterrupted possession for more :han ten years. 

Accordingly, I will now turn to consider whether the learned Dis'::-ict Judge has 

properly looked at the evidence as to the claim of prescription advanced by the 

6 th defendant in determining her rights. 

The evidence reveals that the 6 th defendant ma!"ried the ~ate Don Alfred 

Victor Gunawardane !.n the year 1959. It was his second marria:?e. Since then 

5 



f 
I 
I , 
I 

I 
I 
4 

she had been living on this land w~th her family members. They were living in 

the house marked "6" shown In the preliminary plan ma::ked "X". (vide 

proceedings at page 164 in the Clpps~al brieJ]. At that point of time, the plaintiff 

also had been living on that lanel. The 6 th defendant herself hm; admitted that 

the 1 st defendant too, until she mal ':'i~'d, was living in the an:estral house found 

on this land and has left the :;;ame upon her marriage in the year 1961. (vide 

p"'oceedings at page 190 in the appeal brief). Having said so, th;~ 6th defendant 

hds categorically stated that ~;he 210ng with her children possessed this land 

since the year 1963 during wh ~ch year the 2nd defendant's mother who was one 

of the children of the original owner,passed away. (vide proceedir.9s at page 194 

in the appeal brief). Accordingly, the 6 th defendant has taken up the position 

that she possessed this land smc~ tjle year 1963 up to the bme she gave 

evidence without allowing the ether co-owners to possess. 

However, it must be noted t.r:?t there is no evidence forthcJming as to an 

act of ouster of the other CO-OW;1(TS 'cy the 6 th defendar.t I,vhlch i<: a requirement 

under the law as mentioned ir tref:' ju:::lgments re:('erred to hereir..before. Indeed, 

the learned Counsel for the 6 th dC''t:ndant-appellant did not advert to this aspect 

either in hi:;; oral submissions 0,' in tre written submissiops hlxl on behalf of 

the appellant. Instead, he has t'eL:'rI'~Q 1:0 two decisions in which: t was held that 

long standing and continuous po:;session of one co-owner witho '..It allowing the 

others to possess the land w·Juld j:,resume to have establisLed an overt act 

against the other co-owners. Hence, the position taken up on behalf of the 6 th 

defendant is that it is not neces:'),crv ;=0 establish a particular overt act when 
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there exist adverse possession fel' cL very long period of time as decided in the 

cases of Rajapakse vs. Hendri,ck Singho [61 N.L.R.' at: 32] and B:arunawathie 

vs. Gunad;;lsa. [(1996) 2 S.I .. R. at 406] 

In the case of F:aji:IJ;;<tll:se vs. Hendrick Sjngho (supra) Lord 

Kenyon c.~r. held thus: 

"I have no he~ itoti In ')1 :; 'ding where the line of adverse possession 

begins and where it ends. Prima facie the possession of one tenant in 

common is that ofanot,k~1 i.I"::,!:} case and uidUln L,'( (12 /looks is to that 

effect. But you may shoL~' (I-,o.t one of them has been in )Jossession and 

received the rents and lxojits t'J his own sole use, without account to the 

other, and that the ethEr J1::" r:C~L~ :escecl in this for such a k'ngth of time as 

may induce a jury under :.;'/ th~ c;'rcwn..:;tances ~o pre.s_[me~m actua.louster 

of his companion. And tf ,e.':: ,'(( lmes of pr2S:'-';'LJ.J ion Lr~d3 ". 

In the case of Kaf"l.lnawathie v. Gunadasa, (supraj Senanayake J 

with Edussuriya J. agreeing '~vi ~h b i ;11 held thus: 

«According to the euidenc:e of the 4th defendant th.e entire produce 

from the coconut and otliel tr:;e5' were enjoYE'd by thE 4th defendant. The 

4th defendant had chulleny,-:,:;.i Uk': report "XJ' una in her 0LG.ternent of claim 

and in her evidence she ~Ci(~ (~Ia;med the entire plantation cflot (1' and lot 

(2'. In the instant caE'? trpre was overwhelming evi(!ence that the 

Defendants since the ye:u 1;"=5 took ~he produce to tr.e e;::clusion of the 

Plaintiffs and their pred x ?S~,l:J,) in title an c.' gc.:-e tl.e~n·:o share of the 

produce or paid them ,~131. ,,';E J the {-roflls /rJ.'1i :~h2 )-u:';':.j':r nor any rent 

and did not act frorr,. Wlli::,'- ::/,', (/c7~n01.;;ledgme:(.t of a l~ght cx:isting in there 

woule.' fairly CLnd natumU.; ,/),? ;-L(i?:7ed". (at page 4C9j 
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«If the income that the pn)pc:rty ijields is considerable und trLE' whole of it is 

appropriated by olle co-ou'; lE:?f Juring a long period it is :J, circumstance 

which would weigh heavily i; I fcwour of adverse possessio; L on the part of 

the co-owner". (at page il_ -_ 1: 

In the above two case; 1 e,~ :-red to by the learned Cmnsel for the 

appellant, Their Lordshius h,ive :~otu::dered the circumstances t:nder which an 

ouster of the other co-owner~ C~L id be presumed in the absence of physical 

(lster. Accordingly, it is their vi,:\" that such an instance \yould depend on the 

circumstances of each and eVI~r;· (c:!~e. It was thus held "by S~nanayake J in 

Karunawathie V Gunadasa (sIn;'", :en! ~:: r~ads as lolle J/S; 

Jl 

«Each case has to ,~),: ?)i,~ Lu::'d on its OlL'il foets. i'n 1/ is case there is 

very clear and s~n:r~ cL:i:?encE ofous',~r tr.,,: plaintij}';; 0::1-'11 evidence 

was at least fron? J! 5'~ ['W 4 tJ- Defen: L'n'-AnrJElla;11 u)as forcefully 

possessing the sa::1 :J:'; ;'iz possessioil WCtS a-:;/vers:' and this was 

not a separate pos';e:; :';:.)1( en ground5' c(- conuenience. " (at page 412) 

In the case of Rajapaks{, vs . . Hendrick Sillgho ,supra) Lhere had been 

evidence of receiving rents and yetil:) by the person Nho clairr ed prescriptive 

title without account to the olLc cu-.'rners for a periGci of mol':: f:lan 31 years. 

Those facts were never in disput.' in that case. In the case of Kil.runawathie v. 

Gunadasa (supra) there rlad beer C" em evidence to shml',T thnt tnc claimant took 

the prodUCE of the land :::xcb:,i, .). [[1 th8.'C case, fer a penod ~)l ~:nore than 23 

years, no share of the p:roduce ",as given or paid 8. share d the profits; neither 
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the income from the rutl:::er p\:d L,cic' 1 nor any rc -11 fell' t:1.: same was paid, to 

the other co-owners. Those art:1-,:: circumstan~es under which those two 

decisions were arrived at, in oldl']' ,() presume that then~ hed be:::-n an ouster of 

the co-owners. 

Having adverted to the lads of the two cases referred to by the learned 

C'')unsel for the appellant, I wlll now look at the evidence 1!1 this case to 

ascertain whether the 6 th def~'n(laT": "vas successfLl-, in eSlablis'ling a position 

similar to those. Indeed, therl~ f;Xl~>ts oven~lhelming evider,ce tc show that the 

6 th defendant with his childrel1 bid been living on this land since the year 1963. 

Other co-owners were not in c;'e ?:.cto possession of the lane sought to be 

partitioned though they have 'i~;, _t.l~:.is PJ.ace D:::>r special event; such as alms 

giving and the like. The:-,:for~', i1 i::. 1c be noted that there is c: :ar evidence to 

show that the 6 th defendant haL 1,(:(:·1 in possession cf thc ia:',,j sought to be 

partitioned for well over 20 yean, pn,)r to the filing of the action As mentioned 

above, submission of the learne:j Counsel for the appe~lanr is bat such period 

of possession is capable of rY"e~,umjng the ouster of the respondents in this 

appeal. In the circumstances, it j 3 nerw necessary to ascert3.in ,;i/hether the 6 th 

defendant could successfullY d;';])~ the benefit of those authorities In 

establishing prescriptive rights to the tand sought to be partitioned. 

When looking at r.lis is~:u(. j' n necessary ::0 refer tc 1:hl findings of the 

learned District Judge as weII. r is = :,jsion '::0 reject '~he clFlim c! p:rescription is 
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basically depended upon two e'Tents, namely an action filed by tb ~ 6th defendant 

in the District Court of Colombo f~r=' an attempt made :n th::; YCc'r 1977 to have 

an amicable partition in r:?spect Df ~his land. His f~ndings C.1 this aspect are as 

follows:-

"6 E)a') eJakllt1)B(~jcsKs:f t..j)~~~c;:) q~E) a')~~ gOlO~:O G\:a') ClC:~ 0)0) qzof~of 

" a')~C)0 ~)~Ol@t.)) ~~~1;) eJS C)(!3). qaOlc~cl 6)~c; ~E») a')~ ~Q)~~ 

a')~E)cl Q (5)~',j) rj).:)t:;) "Cj'~l~C)&l. ~®@; D)~t:i: oJt:~~~c~la5 <bo'&; o~~~ 

gGia')(5)O:> ~(§) ~~El '~~i:(S'l~~L80 ~Q)~,?} a')~C)cl ~a)}::Ja') ~C)e;. a')~E) ozE)a(§)C) 

oz~®ij@ ocl~c:, (,;)) 1, 2 tJCl)OlC)~)zE)~ a')~E)() qQ~3 (~)~i:.5(~ o(§))Qa')~o~ 

~E)~ C)o (5)l&i(§)C) (C).~.)es)~J:'~ Q)i9of ~c:,C) Ol@j~~~)~ ,~ . .l: ~E) 0:>0(5) C)oa') 

eJofOlc)OzC)~ q~t.) ~~"1,~W i,~lt)~:lf ~@@ S(GJC:lC_ Bi)(§)a:j tDO@@ ~o)C)cl Q)E)of 

0:>0(5) C)oa') tJclOlr:i)')zCl.'55 ;v:J.l)(~ t:DO qlO). 

Q)E) 6 EJofci:led;)O 

E)c~d o(§)®t.>w. 

6 tlafOlC))Bcj@GJ i:':I)ti1~CQ C~@(§) "C)(§)Qa')@cJ~ @~() 0)l&i@~ Cofc)~o" 

c®Q)~C)@o~ e)(T),~)J ~Jll§(\I~';!. ~oa3 (.Ja)@\~' S 5t1fd)t::j)aC:j~~ Ocl -1'.::ldO)E)C)~ 
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The aforesaid findings elf t nf Ji~arned Distcct lh.ldg,~ S:-k \,J that the 6 th 

defendant had acted, acceptin:~ . he l'i ghts :)f the other CO-OJ/ners on those two 

instances. The 6 th defenc ant ii'l IL'T t::idence also has stated th~: I. an action was 

filed agains': her husbar'~~ in th:: ll'J.- 1960 by the mother (If t}d 2nd defendant 

and that action was dismissed i"'. '~'I~ "lear 1963. (vide proceedii L{S at pages 193 

& 194 in the appeal briej). 

The evidence of th: 6 th d:' {nWlnt in conne:::~ion\'vi<_::1 tl.' incident that 

took place in order to ha-J'2 Hl' C.:~ :.1 ~.: >le partition anongst ,he I~ 'her co-owners 

in the year 1977 is as foltcws: 
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The aforesaid evidc'lce ShUFS that the 6 th defendant in the year 1977 had 

a discussion to partition the'a:1d=u~nicably bet\,veen the co-:nvners. Even 

though there is evidenc,.~' to :31(:\' 'hal: the said atlempt LI hd'e an amicable 

partition was a failure, be fact" .rn::l.'13 thcJ the 6 th defend::1nt had participated 

in the discussions to have an arriccwle partition. Such E:.l attitude of the 6th 

! 

defendant shows that ShE' v\',cl.:, ( ,t i , having acce)te d tlw rigLcs of the other I 
co-owners to the land dpring~h:~ ~ C" 1977.. Such Cl1:"; accep:"lner: of the rights of 

the other co-owners, staJ~d in tLe \Vi.ji to establish the prescriptive claim she 

made since it will cut acros~; 1 1~ adversity which is a pre requisite when 

claiming prescription. 

Therefore on one' han j , J.: jTcumstance~-, preser I, ir This case will 

become a bar to prove unci!;; :u( )·::d ,?nd uninterrupted p':sses:;ion of the 6 th 

defendant and on -::he Or'ler :Tln:, +:., atte:--r')t to haVl'~ an amir_ble settlement 

would prevent the 6th d,'f~:rtj:: J~1 :-ing the bendit cf n·~ lO':',:, referred to in 

those two decisions l~arLc l~,' !~;l:apakse VSo Hend.r'iek. Singho and 

Karunawatlrlie v. Gun.:adasa (:~t:,:::j) To my rnmc, Ulose decisions are 

applicable, only after h,"ling (:~s( l'),led, not only exclw',lve cr.d undisturbed 

physical pm, session for meriC ':, hI' ~ Jeriod of time ))1";[ aL;o by;:roving that the 

claimant had acted withc'-_lt C(lllccdLIJ, 'the rights of the co-owner:':" 

The facts of this c:;e elc r )1 ~1- O'V such a r-:n::;ihJn had p'f:vailed in this 

instance. Therefore, I ar no1.1L~ 1 . '':.0 presume :iuster c> C;:' ' ded in the two 

f 
I 

\ 



defendant t.ad establish,:1 be'r ]C 1 ?::;iilnding possession wr:ch ran for a period 

more than twenty years [--!er( e, tiW S~h defendan- 'kill no, be'.,)me entitled to 

have the benefit of the lc.w ~)f)l"'; 1. '): ~d in those t\\'O case~; n;:nnely Rajapakse 

vs. Hendri<:k Singbo ar,:i. Rfll':'U;Ul'\,-~",IJ1ie v. Gunadas;a, .. (~;:lpra,: Accordingly, it 

is my considered opinion tha tht 0 It defendant's prescripti've claim should fail 

as concluded by the learned [Ii str!ct,) lldge. 

One cther matter I ,vis:- je T;>lJ ion is that e'ien thm.,l,h t11: 6 th defendant 

has claimed prescripti,':' 'it]~, n:,' to Lerself, she ;::1 her c,'ide:-l :~~~-in-chief has 

clearly stated that lOth~d.hc "11, ("dencant--F'sl"Jo;'dcrts ,11" also living in 

two houses found on th: lcJl: ',:, ,I;: to be partj;:ion~:d, 'vide' proceedings at 

page 200 in the appeoZ bi1~(1 ot·i:.ed an appeal 

challenging the judgmt:ll t. Jr. J ~ '::;1/ ent ':he pre::-;ccptiv'~: ckim of the 6 th 

defendant is upheld, it wi.J :1'; ~ 3'>: i.le :~iGhb of tho~e parties as (Icll tho'Jgh they 

are the children of the t lIl d~'e]"j :L-3JJ-appellant, particulaI1Y Dc<:ause they are 

also to become entitled :0 ;i SiL J'':' d the land in te:ms uf tilc decree to be 

entered in terms of the ju-Jgm ~1: detJcred in this case. 

Accor::iingly, I am nnt ip,-l], :,,1 ", interfere 'i\-ith th~ de :1'>1:)[ of the learned 

District Judge. For th~ a'~c,rl:' ;Cl' n- Ions, rh1:; (i)ly'::1 i~ dju~~'ssej Having 

considered '~he circumst:l ~ICCS)l :l" '::'.SC, J :::10 not '/'i~h to '.nc':<" ~m order as to 

the costs of this appeal. 

Appeal dismissed. 

,--,UDGE C~7' Tr-r~ i'i) .""1' OF ,".PPEAL 
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