IN THE COURT OF APPEAL

OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

B.A.Sissie Gunawardane
1277,Rajamalwatta, Battaramulla
6th Defendant-Appellant

C.A.No.402/99 (F)
D.C.COLOMBO CASE NO.14657/P Vs.

S.A.Don Jercy Rosmar.d
Gunawardane,

22/1, Modarawila Road,
Nalluruwa, Panadura.

Deceased Plaintift - Hespondent

la. K.K.G.Cecil Wasantha Perera,
22/1, Modarawila Road,
Nalluruwa, Panadura.

Substituted la
Plaintiff-Respondent

And other Defendani-Respondents

BEFORE : K.T.CHITRASIRI, J
COUNSEL : Jagath Wickrzmaneyase for 2e € Defendant-
Appellant

Shiral Lakthilaka for the substituted Plaintiff-
Respondents

Lal Matarage for the Substituted 1+t and 5th
Defendant- Respondents

Athula Ratnayvake for the Substitutad
2nd Defendant-Respondents

Mirarjar de Silva for the 7th to 12t and Substituted
13th Defendant-Respondents



ARGUED ON : 20.09.2013

WRITTEN : 15t October 2013 by the Substituted
SUBMISSIONS 2rd Defendant-Respondent
FILED ON

28rd October 2013 by the substituted 1st and Sth
Defendant- Respondents

11th November 2013 by the Substituted Plaintiff-
Rzspondents

13t November 2013 by the 6th Defendant-
Apgpelian:

DECIDED ON : 20.02.2014

CHITRASIRI, J.

This ;s an appeal prefcred oy the 6t defendant—appellant (hereinafter
referred to as the 6% defendant) seeking to set aside the judgment dated
19.04.1999 of the learned Disirict Judge of Colombo. The only issue raised in
the petition of appeal as well as at the argument stage is the refusal of the
prescriptive claim advanced by the 6 defendant. Hence, it is first necessary to

refer to the facts of this case at leest briefly.

Deceased plaintiff-respondent (hereinafter referred to as the plaintiff) filed
this action by her plaint dated 16.C9. 1987 to partition the two lends referred to

in the Second and the third Schedules to the plaint. Those two lands are



situated adjacent to each other and it was possessed by the original owner as a
one unit. There had been no dispute as to the land sought to be partitioned in

this case.

The plaintiff in her plaint dated 16th September 1987, having set out the
pedigree has narrated the way in which the rights of the parties were devolved.
In that plaint, it is stated that Simithra Arachchige Don Fredrick Gunawardane
was the original owner of the two "ands referred to in the said 2v¢ and the 3
Schedules to the plaint. Indeed, the original owner of the land sought to be
partitioned was not in dispute. His title had devolved on to the plaintiff and
three remaining children of the said Don Fredrick Gunawardane. 1st and the 2nd
defendants and the late husband of the 6t defendant namely Don Fredrick
Alfred Victor Gunawardana vsere the said three remaining children of the
original owner Fredrick Gunawardane. 6% defendant and her children who are
the 7t to 14t defendants are the second wife and her children of the late Don
Fredrick Alfred Victor Gunawardana. According to the plaint, the 6t defendant
becomes entitled to 1/8™h share of the land whilst the balance 1/8% entitlement
of her deceased husband Don Fredrick Alfred Victor Gunawardana is to devolve
equally, among his eight children who are the 37 to 5t znd 7% to 14th
defendant respondents. The aforesaid devolution of title had been accepted by

the learned District Judge since there was no dispute as to the said devolution.



However, the 6t defenderi k=3 taken up the position that she had been
in possession of this land continuously, adverse to the rights of all other
respondents including the plaintiff, who were entitled to the land by
inheritance. This claim of the 5 defendant was rejected by the ‘earned District
Judge. Being aggrieved by the said decision, the 6% defendant preferred this
appeal challenging the refusal to accept her prescriptive claim. Therefore, as
referred to above, the only issue in this case is to determine whether the learned
District Judge is correct when he refused the prescriptive claim of the 6t

defendant.

The fact that the 6t defendart is the second wife of cne of the children of
the original owner Don Fredrick Gunawardane was not ir. dispute. Therefore,
she being a co-owner to the lans bv inheritance will have to esrablish that she
possessed the land continuouslv for over a period of ten years, adverse to the
rights of the other co-owners nav.ng those other co-owriers ousted from the land

sought to be partitioned.

The aforesaid position in law had been clearly established in the cases
including that of:

e Corea vs Ajppuhamy [15 N.L.R. at 65]

e Brito vs Mithunayagam [20 N.L.R. at 327]

e Thilakaratne vs Bastian [21 N.L.R. at 12]

e Gunasekera vs Thissera [(1994) 3 S.L.R. at 245]

e Siyathuhamy vs Podimenike [(2004) 2 S.L.R. at 323]



In Corea V. Iseris Appuhamy (supra) the Privy Council having
comprehensively dealt with the issue of prescription among co-owners was of

the view that:

“Possession by a co-heir ensures to the benefit of his co-heirs.

A co-owner's possession is in law the possession of his co-owners. It
is not possible for him to put an end to that possession by ar.y secret
intention in his mind. Nothing short of ouster or something

equivalent to ouster could bring about that result.”

In Siyathuhamy V Podimenike (supra) it was held thus:

“There cannot be prescription among co-owners unless a party is able to
prove that there had been an act of ouster prior to the running of

prescription.”

The authorities referred to above, show that it is the burde:= of the person
who claims prescriptive title to a land subjected to a partition action, to
establish an act of ouster or an overt act exercised by him/her ousting the other
co-owners from the land to which he/she claims prescriptive rights in addition
to establishing adverse aad uninterrupted possession for more than ten years.
Accordingly, I will now turn to consider whether the learned Dis:rict Judge has
properly looked at the evidence as to the claim of prescription advanced by the

6t defendant in determining her rights.

The evidence reveals that the 6th defendant married the late Don Alfred

Victor Gunawardane in the vear 1959. It was his second marriaze. Since then
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she had been living on this land w:th her family members. Thev were living in
the house marked “6” shown in the preliminary plan marked “X”. (vide
proceedings at page 164 in the app=al brief). At that point of time, the plaintiff
also had been living on that land. The 6% defendant herself has admitted that
the 1st defendant too, until she mai~ied, was living in the ancestral house found
on this land and has left the same upon her marriage in the year 1961. (vide
proceedings at page 190 in the appeal brief). Having said so, the 6th defendant
has categorically stated that she zlong with her children possessed this land
since the year 1963 during wnich year the 2rd defendant’s mother who was one
of the children of the original owner, passed away. (vide proceedir.gs at page 194
in the appeal brief). Accordingly, the 6t defendant has taken up the position
that she possessed this land since the year 1963 up to the time she gave

evidence without allowing the cther co-owners to possess.

However, it must be noted that there is no evidence forthcoming as to an
act of ouster of the other co-owners v the 6t defendart which i a requirement
under the law as mentioned ir. the iudgments referred to hiereirbefore. Indeed,
the learned Counsel for the 6™ de‘endant-appellant did not advert to this aspect
either in his oral submissiors o in the written submissiors filoc on behalf of
the appellarnt. Instead, he has reteriza o two decisions in which :t was held that
long standing and continuous possession of one co-owner without allowing the
others to possess the land would presume to have established an overt act

against the other co-owners. Hence, the position taken up on hehalf of the 6th

defendant is that it is not necessarv o establish a particular overt act when
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there exist adverse possession {ci a very long period of tiriie as cecided in the
cases of Rajapakse vs. Hendrick Singho [61 N.L.R.-at 32] and Karunawathie

vs. Gunadasa. [(1996) 2 S.L.R. at 406]

In the case of FKajapalkse vs. Hendrick Singho (supra) Lord

Kenyon C.J. held thus:

“I have no hesitation 1 o7 ing where the line of adverse possession
begins and where it ends. Prima facie the possession of one tenant in
common is that of anotaz: ¢ .ery case and aictum we the oooks is to that
effect. But you may shoir that one of them has been in nossession and
received the rents and piofits to his own sole use, without. account to the
other, and that the cther hoo ot esced in this for such a length of time as
may induce a jury under &l the circumstances o pres.me un actual ouster

of his companion. And tie = e lines of presuinyp ion eds’,

In the case of Karunawathie v. Gunadasa, (supraj Senanayake J

with Edussuriya J. agreeing wi:h him held thus:

“According to the cuidence of the 4 deferdant the entire produce
from the coconut and otkel trzes were enjoyed by the 4th defendant. The
4th defendant had chullenge=a the report “X1" una in her swi.tement of claim
and in her evidence she "ad claimed the entire plantation of lot ‘1’ and lot
2°. In the instant cases there was overwhelming eviacence that the
Defendants since the yeu1: 1225 took the produce to the exclusion of the
Plaintiffs and their predz=czs.crs in title and ga.e tier o share of the
produce or paid them i 3i..:€ f the grojits [7oni the yusoer nor any rent
and did not act from whic” a. acknoiwcledgment of a 1.ght :xisting in there

would fairly and naturally b2 mferred”. (at page 429




“If the income that the proparty yjields is considerable and tie whole of it is
appropriated by one cc-owner during a loeng period it is 2 circumstance
which would weigh heavily in favour of adverse possessiocit on the part of

the co-owner”. (at page 4 1:

In the above two cases teicrred to by the learned CoHunsel for the
appellant, Their Lordshins have coasidered the circumstances vnder which an
ouster of the other co-owners couid be presumec in the absence of physical
¢ 1ster. Accordingly, it is their view that such an instarice would depend on the
circumstances of each and every case. It was thus held by Scnanayake J in

Karunawathie V Gunadasa (suorey, =il it reads as follews;

“Each case has 1o be vicwse=d on its owin facts. in tlis case there is
very clear and s*rcre evidlence of ous'er the Plaintiff s own evidence
was at least from 1757 tae 4% Defendon!-App:zllant was forcefully
possessing the said »is 7h2 possession was advers: and this was

not a separate possession on grounds o convenience.” (at page 412)

In the case of Rajapakse vs. Hendrick Singho supra) there had been
evidence of receiving rents and orcfits by the person who clairred prescriptive
title without account to the ottc' cu-uwners for a pericd of rnor: than 31 years.
Those facts were never in disput: i1 that case. In the case of Kirunawathie v.
Gunadasa (supra) there had beer c'ear evidence to show that tane claimant took
the produce of the land zxciusiv: y. [ thet case, fcr a period o1 more than 23

years, no share of the produce was ¢iven or paid a share cl the profits; neither



the income from the rubler plat taich nor any re~t for ta: same was paid, to
the other co-owners. Those are he circumstances under which those two
decisions were arrived at, in order o presume that there had been an ouster of

the co-owners.

Having adverted to the lacts of the two cases referred to by the learned
Counsel for the appellant, I will now look at the evidence in this case to
ascertain whether the 6t defencast vas successfu: in establishing a position
similar to those. Indeed, ther: exists overwhelming eviderice tc show that the
6th defendant with his children had been living on this land since the year 1963.
Other co-owners were not in ce jocto possession of the lanc sought to be
partitioned though they have 'is ¢ “ris place for special cveni; such as alms
giving and the like. The-zfore, it is tc be rioted that there is ci:ar evidence to
show that the 6™ defenndant hac been in possession ci the land sought to be
2
partitioned for well over 20 years prior to the filing of the action As mentioned
above, subraission of the learnes Counsel for the appe:lant is triat such period
of possession is capable of precuming the ouster of the respondents in this
appeal. In the circumstances, it i3 now necessary to ascertain vwhether the 6t

defendant could successfuliv ci2'iv the benefit of those authorities in

establishing prescriptive rights to the tand sought to be partitioned.

When looking at <1is iszuc. it is necessary o refer t the findings of the

learned District Judge as well. I-is ¢ zoision ‘o reject “he claim of prescription is




basically depended upon two events, namely an action filed by th= 6t defendant
in the District Court of Colombto ar 2 an attempt made in the vezr 1977 to have
an amicable partition in rzspect of :his land. His findings ¢ this aspect are as

follows:-
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The aforesaid findings of the icarned Distrct Judg: shovw that the 6th
defendant had acted, accepting “he rights of the other co-owners on those two
instances. The 6% defencant i hzr ¢ idence also has stated the ! an action was
filed agains: her husbar - in the voa- 1960 by the mother of the 2nd defendant
and that action was dismissed i~ the vear 1963. (vide proceediiiz s at pages 193

& 194 in the appeal brief).

The evidence of th: 6t drendant in connectiorn wita th: incident that
took place in order to have ar ariz:z @le partition ariongst the cther co-owners

in the year 1977 is as follcws:
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Th¢ aforesaid‘evidfnce shovws that the 6?1’ defendant in the year 1977 had
a discussion to partition the 'aad amicably between the co-owners. Even
though there is evidence to shcv *hat the said attempt to have an amicable
partition was a failure, toe fact ~:miz 15 thet the 6th defendant had participated
in the discussions to have an arvicaole partition. Such an attitude of the 6th
defendant shows that she wae ¢ 'ty having accented the rigits of the other
co-owners to the land during the ve:r 1977, Such an acceprance of the rights of
the other co-owners, stard in th.e wey to establish the prescriptive claim she
made since it will cut across t1z adversity which is a pre requisite when

claiming prescription.

Therefore on one harz, "¢ circumstances presert ir this case will
become a bar to prove undiz:ua2d and uninterrupted possession of the 6th
defendant and on the other nan:, 7= atterot to have an amic ble settlement
would prevent the 6th defendzprt - - ~ing the benefit of tF2 law referred to in
those two decisions nrarmrely ez iapakse ws. HMendrick $Singho and
Karunawathie v. Gunadasia (::00a) To my minc, those decisions are
applicable, only after heving s ctisned, not only exclusive @rnd undisturbed
physical possession for oser ve v ior 2 seriod of time but also by croving that the

claimant had acted withouit conceding the rights of the co-owners.

1~

The facts of this c:se e rot sFow such a position had prevailed in this
instance. Therefore, [ arr not i 2" %o presume ouster ¢+ de ded in the two

decisions referred to by he 2100 Touree! for the sope 2t though the 6t




defendant kad establishec! ber lcazstanding possession which ran for a period
more than twenty yéars Herce, the 5% defendan® will no: become entitled to
have the benefit of the lzw orori v »22d in those two cases namrely Rajapakse
vs. Hendrick Singho ar.i Kirunawachie v. Gunadasa. (supra; Accordingly, it
is my considered opinior: tha- the oh defendant’s prescriptive claim should fail

as concluded by the learned District Judge.

One cther matter ! wisl to 12°nion is that even thou:h th= 6% defendant
has claimed prescriptiv: “iti= >3, to kherself, she ‘n her evidence-in-chief has
clearly stated that 10t :1d ~he 7' cefendant-resnorsderts are also living in
two houses found on the len? 5.7 to be partitioned. ‘vide proceedings at
page 200 in the appecl biie! - < wo parties have ot Jled an appeal
challenging the judgment. Ir. 1. ovent the prescriptive claim of the 6th
defendant is upheld, it will nz2270 te rights of those parties as vwell though they
are the children of the ¢ d='enian-appellant, particulariy bccause they are
also to become entitled 0 & sii:1e of the land in terms of the decree to be

entered in terms of the judgm=1: deivered in this case.

Accordingly, I am not irncli= 21 < interfere with the de~isior of the learned
District Judge. For thes a‘creia! vovoons, this ¢ppeal ¢ disraissed. Having
considered “he circumstiiices o1 0 ¢ ~ose, | do net vich to tnaks an order as to
the costs of this appeal.

Appeal dismissed.

SJUDGE CHTH™= OO T OF APPEAL




