
IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 
 

 

C.A. No. 879/98(F)  

D.C. Matugama Case No. 2464/P 

 

W. Francis Perera 

Pissawatte, 

Mathugama. 

Appellant 

Vs. 

Dewara Kottage Premawathi 

“Nandana”, 

Mathugama. 

Respondent 



J 

I 
t 
t 
i 
1 
I 
I 
I 
! 
i 
I 
i 
I 
1 

I 

1l'J THJ~;_ COURT OF' APPEAL 

OF THE DEMOCRATIC ;)OCIALIS'IR~~PUBLIC OF SRI LANKA 

C.A. No. 879/98(F) D.C. W[;atugama Case No. 2464/P 

BEFORE K.T .. CHI'l"RASIRI:, ,J. 

COUNSEL Prinath :Fernc:.!~do()! the s ...... ~b3tituted 2A, 2B, 2C & 2D 

Defendant - AppeJc.DLs . 

ARGUED & 

DECIDED ON 10,03.2014 

K. T. Chitrasiri. J 

This is an appeal secldng ':: ~,et 2S1(:: til~ judgment dated 18.09.1998 of 

the learned District Judge ()f IV[atl_<baJiJCl n-~s case being a partition action, 

learned District Judge made order to partition the land referred to in the 

Preliminary Plan bearing No.330 marked "X", having allocated 40 perches to 

the plaintiff and the balance land to the 1 ~I defendant-respondent who is the 

father of the plaintiff-respo1denc 

Whilst allocating the land tel the ~,laintiff and to the 1st defendant, 

learned District Judge also made crder r:-; ~'c~ing the prescriptive claim of the 

J. 



2nd defendant-appellant which claim of the 2nu defendant was in respect of the 

entire land sought to be partitioned. BeiL~ aggrieved by the said decision, the 

2nd defendant-appellant filed this appeal seckmg to set aside the judgment and 

also to have the reliefs prayed for in his statement of daim filed in the District 

Court. 

When the matter was taken up fer cugument this morning, learned 

Counsel for the appellant contended that the 2nd defendant-appellant though 

he came as a licensee to the pre:l1is'c:s ~n suit in the year 1943 has 

subsequently changed the chcxacter of ,'Ie licensee in the year 1973, by 

becoming him a trespasser to the land. Lj ")l'pport of this contention, learned 

Counsel submitted that there hnd been a:1 2'2tiJn filed in the Magistrate's Court 

in Matugama in which the 2nd defendant-'appellant was charged under Section 

433 of the Penal Code for '~he oC:'ence of trespass. The said charge filed in the 

aforesaid action in the Magistrnc's Court is evident by the document marked 

2V2 found at page 174 in the appeal brief. He then submitted that the filing of 

the action in the Magistrate' Court should be treated as an act of the 2nd 

defendant for him to become a trespasscl', He, accordingly submitted that 

such circumstances shoLld be: considere::l as an "overt act", of the 2nd 

defendant for him to commence possessiQJ' adverse to the rights of the 

plaintiff-respondent. Learned CounseJ, ~hc[efore submitted that the 2nd 

defendant-appellant had been in possessj"n adverse to the rights of the land 

sought to be partitioned sill( e the year 19T) Laving become a trespasser to the 

land sought to be partitionf~c~ in the':nanner stcted above. 
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Therefore, the issue ir thi:;; instance lS t:J ascer~ain whether the filing of 

action by the Polic.e in the J,,1agistrate's Court charging the 2nd defendant for the 

offence of trespass could be treated as an "overt act"; and whether such an 

action by the Police is sufficient for the 2 nCi defendant-appellant to change his 

character to become a trespa sser from been a licensee of the 1 st defendant. 

Admittedly, the 2nd defenclant·appel\oxlt had been a licensee of the father 

of the plaintiff-respondent since [he year 1943. It was soon after the execution 

of the deed bearing No.5623 dated :72.09. I Cl4':) marked P5 which was executed 

in favour of the father of the plaintiff-r:-z,r'o dent who is the 1st defendant-

respondent. Those facts helve beer~ admj'7':ec by the 2nd defendant himself in 

his evidence. He also has admi1:ted in evlde:lce that there had been a house 

which was more than 100 v"~an. old, 1:Jy'trh? ti!'1c they came into occupation as 

licensees of the 1st defendant··respondenl, who is the father of plaintiff-

respondent. [vide proceedings at page j 16 in the appeal brie.fl. 

In Law, a licensee does ret b~C()mf I:n jtled to claim prescriptive rights 

under Section 3 of the Prescripticn Orcljn(l;(~e since no adverse possession can 

be established under such ,jrc _u~nstarlC~;~:' Lr,<:( in th:.s regard is found in the 

case of RASIAH Vs SOMAPALA IO:Illrt of Jl\.pp·~al~· [2008 B L R at page 226]. In that 

decision it was held thus: 

"Where a party invokes the provisions 0," Sec~ion 3 of the Prescription Ordinance in 

order to defeat the ou.ersh.~'J of llil OCiVETSE:' clairr..ant to immovable property, the 

burden of proof rests SI]L, are.'y and fairly on hun to establish a starting point for his or 



her acquisition of pres-::riptiue ri!~lhts. JJ 'As n?gords the mode of proof of prescriptive 

possession, }!lere. gen,':ral s~CltementsJ:oimesse~' regarding possession are not 

evidence of the uninternpted aro} adve":,,~ "'7,)ssession necessary to support a title by 

prescription. It is necessary that the w';!q :"s';es should speak to specific facts and the 

question of possession::, I LOU ld be~:'::(ide·' 7 ,,1,, "C; <p~n lJy Court." 

Submission of the learned CO'JTIsel for the appellant is that the filing of 

action in the Magistrate's Ccurt refc'lTcd UI:t1::cve shows that the 2nd defendant 

became a trespasser term.nating his eh;,:; nlctc:r as a licensee. As mentioned 

before, the charge framed against the 2nd defendant-appellant in the case filed 

in the Magistrate's Court was under Secticln 4J~-) of the Penal Code which is the 

charge of trespass. Merely, because tht" charge of trespass had been filed 

against the 2nd defendant-appeUm"'t, it is ,'0' (lossibe to decide whether the 

character as a licensee cam( to En end. IL:~~e"d, the fling of action was not by 

the 2nd defendant, but by tl~.~ Police of the' .'.n',. Neither the summons nor the 

charge sheet marked as 2Vl :r:'ld :::V::~, r ,e:: th~ id(~ntity of the person who 

made the complaint to file ,J1O~;(~ chai ge:3 l Vi']:; at pages 172 and 174 in the 

appeal brief]. Even assumrg that the cc se W.f'Ct in the Magistrate's Court had 

been a result of a complaint mcde :-ither f):, 'h, ~~ plaintiff-respondent or by the 

1 st defendant-respondent, even then it is ~l{)t possible to ascertain the manner 

in which the complaint Wel.S ma,Je since the ~:md complaint to the police had 

not been produced in evide 1ce Urcde:' th,:;;;e circurm;tances, Court could not 

have decided that the 2nd defenclant-appcLant posse::;sed the land adverse to 
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the rights of the plaintiff having doT":' ,3n ", ~~n:ct" in the year 1973 as alleged 

by the 2nd defendant-appe]]aClt. 
. . .. 

Similar findings have bee-: m::lclf: 1~/\ : 1'.' learned District Judge when he 

rejected the prescriptive claim of the 2 nd (it'lcr:dant-cq:pellant. His reasoning in 

this regards is as follows:-

Upon considering th, ;::dx:', e ]:~(~~.~In; ,)j L:;C ~c:inled District Judge, I do 

not see any error on his pel ·t W~!{ t,: dcc (~:." rej::,:::r the prescriptive claim of 

the 2nd defendant-appellant Moreover, HE 1 st defendant who gave evidence 

has stated that there were 11) in::,df"lL; toe " r:=F~:e even after filing the aforesaid 

action in the Magistrate's ,~)ur: Su::h,J: tu(.;:, of :r: e parties also show that 

the 2nd defendant had been in)os.",''':' ~~1<i in : be same capacity namely as a 



licensee in which capacity ::lt~ ( .onL [1 j" J~:;;:~ Slon, despite the filing of the 

action in the Magistrate';; Court. [:1 l>.t 1 the e'Tidence IS that the 2nd 

defendant-appellant was d :~.:;hargeC' in dcfa'i' filed in the Magistrate's Court. 

Hence, he cannot be con sic cred as '= ~r~~s: is,') Ivide Jroceedings at pages 107 

& 109]. 

It IS also necessary:) nOTe rh,11 t J' /-:1 defendant-appellant has not 

made any claim before the SL'lW:YC·. <'.'It .=: to tl.e land to carry out the 

preliminary survey except 1c ,- th:' If 11"'0<0;1 I, i'.:hen al.d the foundation found 

in Lot 1 in plan marked "X", (\'ide prol:::'ec'; t2'S '.:tl, pag'~s 85 & 86). Neither has 

he made any claim to the 1'Jts ) :3 ,/1 o. :::: ,- t:) the improvements found 

thereon. He has not madE 3 ClcllITl t,) til ,)1·" '[atl::-.n even In Lot 1. Such a 

restrictive claim to the land sCI.gl-,] lo '~':>l titioned by the 2nd defendant-

appellant shows that his 1= cssessiol1 t,) tbe liHtd sou~;ht to be partitioned had 

not been adverse to the rights 01 the tI,O n:~ JUldcnts. 

For the aforesaid re,O:3 m:; J (I ~ "0': :'; ;':1 error on the part the District 

Judge when he rejected t}~·:: pn':,:Tipti, /'':. (, ',lin of the 2nd defendant-appellant. 

Accordingly, this appeal is; smj~,:;:ed ,'lt C
-- )~; .c-

Appeal dismissed. 

.: ~1;iL;{'! of the Court of Appeal 
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