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K.T. Chitrasiri, J

This is an appeal secking ‘2 Jet esics tiie judgment dated 18.09.1998 of
the learned District Judge of Matugarna This case being a partition action,
learned District Judge made order to partition the land referred to in the
Preliminary Plan bearing No.330 marked “X”, having allocated 40 perches to
the plaintiff and the balance land to the 13t defendant-respondent who is the

father of the plaintiff-respoadent:.

Whilst allocating the land to the -'aintiff and to the 1st defendant,

learned District Judge also made crder r:=cting the prescriptive claim of the




2nd defendant-appellant which claim of the 2v¢ defendant was in respect of the
entire land sought to be partiticned. Beir.s aggrieved by the said decision, the
20d defendant-appellant filed this appeal secking to set aside the judgment and
also to have the reliefs prayed for in his statement of claim filed in the District

Court.

When the matter was taker up fcr argument this morning, learned
Counsel for the appellant contended that the 2nd defendant-appellant though
he came as a licensee to the premiscs in suit in the year 1943 has
subsequently changed the cheracter of .ne licensee in the year 1973, by
becoming him a trespasser to the land. [In sioport of this contention, learned
Counsel submitted that there had been an action filed in the Magistrate’s Court
in Matugama in which the 2n¢ defendant-appellant was charged under Section
433 of the Penal Code for “he o7ence of trespass. The said charge filed in the
aforesaid action in the Magzgistrere’s Court is evident by the document marked
2V2 found at page 174 in the appeal brief. He then submitted that the filing of
the action in the Magistrate’ Court shouid be treated as an act of the 2nd
defendant for him to become a trespasser. He, accordingly submitted that
such circumstances shotld be considered as an “overt act”, of the 2nd
defendant for him to commence possession adverse to the rights of the
plaintiff-respondent. = Learned Counsel, ‘herefore submitted that the 2nd
defendant-appellant had besen in possessinn adverse to the rights of the land
sought to be partitioned since the year 1973 I aving become a trespasser to the

land sought to be partitionec in the manner steted above.
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Therefore, the issue ir this instance is 10 ascertain whether the filing of
action by the Police in the Magistrate’s Court charging the 2nd defendant for the
offence of trespass could be treated as an “overt act”; and whether such an
action by the Police is sufficient for the 2vd defendant-appellant to change his

character to become a trespasser from been a licensee of the 1st defendant.

Admittedly, the 2nd defendant-appel'znt had been a licensee of the father
of the plaintiff-respondent since the year 1943. It was soon after the execution
of the deed bearing N0.5623 dated 22.09.194? marked P5 which was executed
in favour of the father of the plaintiff-respe-dent who is the 1st defendant-
respondent. Those facts have beer admittec by the 2rd defendant himself in
his evidence. He also has admirted in evidence that there had been a house
which was more than 100 years old, hy the time they came into occupation as
licensees of the 1st defendant-respondent, who is the father of plaintiff-

respondent. [vide proceedirgs at page 116 in thie appeal brief}.

In Law, a licensee does rct become entitled to claim prescriptive rights
under Section 3 of the Prescripticn Ordinance since no adverse possession can
be established under such circamstances. Lave in this regard is found in the
case of RASIAH Vs SOMAPALA [Court of Appral’ [2008 B L R at page 226]. In that

decision it was held thus:

“Where a party invokes the prouvisions o' Section 3 of the Prescription Ordinance in
order to defeat the ov .ersaip of ain aaverse claimant to immovable property, the

burden of proof rests squarely and fairly on him to establish a starting point for his or




her acquisition of prescriptive rights.” *As regards the mode of proof of prescriptive
possession, mere genzral statements ;¥ witnesses regarding possession are not
evidence of the uninterri.pted an:1 adverse rossession necessary to support a title by
prescription. It is necessary that the wit~zsses should speak to specific facts and the

question of possession s'would be Zecide’ thecpon by Court.”

Submission of the learned Counsel for the appellant is that the filing of
action in the Magistrate’s Ccurt referred to abcve shows that the 2nd defendant
became a trespasser termnating his character as a licensee. As mentioned
before, the charge framed against the 22d defendant-appellant in the case filed
in the Magistrate’s Court was under Secticn 433 of the Penal Code which is the
charge of trespass. Merely, because the charge of trespass had been filed
against the 2nd defendant-2ppeliant. it is »o" possibe to decide whether the
character as a licensee came to en end. Ircesd, the fling of action was not by
the 2nd defendant, but by tl2 Police of the »re=. Neither the summons nor the
charge sheet marked as 2V1 and 2V, rives  the identity of the person who
made the complaint to file ‘hose chaiges. |vwdz at pages 172 and 174 in the
appeal brief]. Even assum rg that the cese fited in the Magistrate’s Court had
been a result of a complaint made either by “=e plaintiff-respondent or by the
1st defendant-respondent, even then it is ot possible to ascertain the manner
in which the complaint was made since the said complaint to the police had
not been produced in evideace Urnder those circumstances, Court could not

have decided that the 2n¢ defenclant-appcliant possessed the land adverse to

I>




the rights of the plaintiff having dor= an “. zr: z¢t” in the year 1973 as alleged

by the 2nd defendant-appeilaat.

Similar findings have bees mads by @ 1e learned District Judge when he
rejected the prescriptive claim of the 204 ¢efjer.dant-appellant. His reasoning in

this regards is as follows:-
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[Vide proceedings at ;::ige 132 in tne «npeci brief]

Upon considering th . above 1cazons of e wearned District Judge, 1 do
not see any error on his pa -t whie . bo dec o o . reject the prescriptive claim of
the 2nd defendant-appellarit. Moreover, the 1st deferidant who gave evidence
has stated that there were 10 inciderits toc gece even after filing the aforesaid
action in the Magistrate’s Jour:. Such a stuce of the parties also show that

the 2nd defendant had been in »os=sessing in the sarne capacity namely as a
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licensee in which capacity fie cam: i £y sascssion, despite the filing of the
action in the Magistrate’; Court.  [n tact, the evidence is that the 2nd
defendant-appellant was c scharged i the vasc filed in the Magistrate’s Court.
Hence, he cannot be consicered as ¢ ‘res: 5301 |vide oroceedings at pages 107

& 1009].

It is also necessary "5 note that ti: 277 defendant-appellant has not
made any claim before the¢ Surveve . swhe ooz to tae land to carry out the
preliminary survey except fc~ the temnors kivehen aad the foundation found
in Lot 1 in plan marked “}7”, (vide proczeci~gs ot pagss 85 & 86). Neither has
he made any claim to the otz 2 3, 4 2-7 & 2rd t> the improvements found
thereon. He has not made a claim t thv 2d'»-laticn even in Lot 1. Such a
restrictive claim to the land sooght o == o:ctitioned by the 2nd defendant-

appellant shows that his rossession to the lend sought to be partitioned had

not been adverse to the righits of the two ressondents.

For the aforesaid ressons J o~ o7« o7 error on the part the District
Judge when he rejected the prescriptive ¢'aim of the 2nd defendant-appellant.

Accordingly, this appeal is & smissed vwith ogoe

Appeal dismissed.

Jrelygw of the Court of Appeal
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