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10TH JULY 2014 

15(a) and 16th to 20th defendant-appellants filed this appeal seeking to set 

aside the judgment dated 18.12.1997 of the learned District Judge of Horana. 

In the petition of appeal, the appellants also have sought for a declaration 

declaring that they are entitled to Lot 7 in the Preliminary Plan No.871 marked 

"X" in evidence, on the basis of prescription. Accordingly, this appeal is 

basically to examine the correctness of the findings of the learned trial judge, on 

the question of prescription claimed by the appellants to lot 7 in plan 871. 

Admi ttedly, it is a part of the larger land depicted in plan 871 marked "X". 
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Learned Counsel for the appellants, in support of their prescriptive claim 

to lot 7, has referred to two cases. Those are namely Danton Obeyesekere v. 

Endoris [66 N.L.R. at 457] and Angela Fernando v. Devadeepthi Fernando 
.-. --" _. -- -. ---

and others. [2006 (2) SLR at 188] Having referred to those two decisions, he 

has contended that if a person had exclusive possession for a long period of 

time to a block of land which is separated from a larger land, then it is not 

necessary for that person to establish the elements of "adverse possession" 

against the other co-owners, in order to claim prescriptive title to such a land, 

separated from the larger land. 

In Danton Obeyesekere v. W.Endoris (supra), it was held that: 

((the lot so separated off ceased, with the lapse of time and exclusive 

possession, to be held in common with the rest of the land. Those who 

possessed it were entitled to claim that they acquired prescriptive title to it." 

In the case of Angela Fernando v. Devadeepthi Fernando and others [2006 

(2) SLR at 188], it was held thus: 

((Ouster does not necessarily involve the actual application of force. 

The presumption of ouster is drawn in certain circumstances where 

exclusive possession n has been so long continue that it is not 

reasonable to call upon the party who relies on it to adduce 

evidence that at a specific point of time in the distant part there 

was in fact a denial of the rights of the other co-owners". 
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Before dealing with the matter contended by the learned Counsel for the 

appellants it is necessary to note that; it is trite law that the onus of the person 

who claims prescriptive title, to prove the necessary requisites referred to in 

Section 3 of the Prescription Ordinance as a threshold requirement. The 

manner in which such requisites are to be established had been discussed in 

the cases including that of: 

• D.R.Kiriamma v. J.A.Podi Banda and others [2005 BLR at page 09] 

• Sirajudeen and two others v. Abbas [1994 2 S.L.R. at 365] 

• Rasiah v. Somapaia [2008 D.L.R. at 226] 

• Sumanawathie v Sirisena (C.A.Minutes dated 10.03.2014 in 

C.A.830/98/F D.C.Daiapitiya Case No. 1273/L]. 

In this instance, preponderance of evidence is forthcoming to establish that 

the appellants have been in possession of Lot 7 in Plan "X" for a very long period 

of time which counts over 50 years. (vide proceedings at pages 251-253, 267-

268 and 279-282 in the appeal brief) However, it must be noted that the 

authorities referred to above seem to have insisted upon establishing identity of 

a distinct lot with clear and unambiguous evidence to show that it is a land 

clearly separated from the larger land when claiming prescriptive rights to such 

a separated block of land. 

In this instance, the boundary between Lots 1 and 7 in plan 871 was not 

certain. The Surveyor has reported that it is an uncertain boundary. Even the 
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boundary between Lots 7 and 8 in that plan has not been clearly identified. 

Moreover, the evidence of the 1st defendant namely, Vithanage Thilakapala does 

not refer to specific boundaries of Lot 7, though he has merely claimed Lot 7. 

Upon examining the plan 871, it is seen that if not for the eastern boundary of 

lot 8, both the lots 7 and 8 are to be considered as one land. Therefore, I am of 

the opinion that the appellants are not in a position to claim prescriptive rights 

to lot 7 as they have failed to establish that it is a land distinctively separated 

from the larger land depicted in plan 871 marked "X". 

Also, it must be noted that the learned District Judge in his findings has 

concluded that he is not inclined to accept the prescriptive claim, made over lot 

7 by the appellants since they have not insisted upon such a claim in the 

submissions they have filed upon the conclusion of the trial. In the aforesaid 

submissions of the appellants, they have claimed only the plantations and the 

improvements found in Lot 7. They have not claimed any prescriptive rights 

over the said lot 7. It is evident by the last paragraph of the submissions filed 

on behalf of the 15 -20th and 47th defendants. It reads thus: 

"~®&)O) @®® ~af03tl)OzC)~ @C)~@C)~ (5.)Oz qetl)O~@C~ qcz~ SB~@~ @@tl) 

8@oz qotl) 871 ~ ~ci@C)~ qotl) 7 ~O~ ~® @tl))C)o ('5)) X I C))OO))@~ ~ci@C)~ 

oa~ qotl) 7 ~O~ tl)z@Q)@@@ C)(5.))C)~ ('5)) C)z~~~ 63B® @®® 15, 16, 17, 18, 19, 

20, 47 ~af03tl)OzC)~C) 6z@Q)~ @6oC) 19~1 ~O~ wda@C)~ ~®C)~ qcitl)O 1, 1;2 
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t53.!Sf 1;2 tD @tD)UO @®® 5a;ci)tD0zE).!Sfu ~Q))@~.!5) @~ou .!5)@c)mcci (9Q))@~.!5) 

@~oa;c." 

[Vide at page 202 in the appeal brief] 

When the claim is only for the improvements and for the plantations 

found in lot 7, without claiming prescriptive rights to the same then it is not 

possible for a trial Judge to disregard such a matter particularly when it is 

found in the submissions that they have filed after the conclusion of the trial. 

Finding on those lines cannot be interfered with even though there is evidence 

of long standing possession by the claimants to that particular lot. 

Hence, I am not inclined to interfere with the findings and with the 

reasoning thereto, of the learned District Judge as to the prescriptive claim of 

the appellants. 

For the aforesaid reasons, this appeal is dismissed. Parties are to bear 

their own costs. 

Appeal dismissed. 

JUDGE OF THE COURT OF APPEAL 
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