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CHITRASIRI, J.

This action was filed originally against 'he fi~st two defendants in order to
have a partition decree in respect of the land called Ketapitawatta which is
morefully described in the scheduic to the plaint dated 20.07.1984. Pursuant to
the affixing notice on the land sought to be partitioned in terms of the
provisions contained in the Partition Law No.21 of 1977, 37 defendant-
respondent was added as a party. [J.E. 10 at page 14 in the appeal brief] 4th
and the 5t defendant-respondents were added as parties to the action as they
have claimed rights to the land, before the Court Commissioner who prepared
the preliminary plan.

3rd defendant-respondent claimed that Lot No.3 in the Preliminary Plan
231/P drawn by A.C.P.Gunaseker:, Licensed Surveyor marked “X”, be excluded
from the land sought to be partitioned. 3Said claim cof the 3rd defendant-
respondent was allowed bv the learned District Judge and accordingly the said
lot 3 in plan “X” was excluded from th» corpus in this action. No appeal has

been lodged to challenge the said derision to =xclude Lot 3 in Plan 231/P.

4th and the 5% deferdant-respondents’ claim was to have Lots 1 and 2 in
the aforesaid Plan 231/P also tc have exciuadecd from the land sought to be
partitioned. 4th defendant has clair-ed that the land referred to as Lot 1 is the
land called Ketapitiyawatta Meda irawella whilst the 5t defendant’s claim to Lot
2 was on the basis that it is the land called Ketapitiywatte Uda Irawella.

Learned District Judge having declined to accept the claims of the 4th and the




Sth defendant-appellants, has concluded tha: both the Lots 1 and 2 forms part
of the land sought to be partitioncc  This e:aoeal is to challenge the aforesaid
decision of the learned D:.strict Judge. It nmust be noted that no appeal has
been preferred challengirg the devolution of title set out by the plaintiff-
respondent.

Hence, the only issue in this appeal is to ascertain whether the learned
District Judge is correct or not, when he decided that Lots 1 and 2 in Plan
231/P forms part of the iand sought to be partitioned. Therefore, it is seen that

the identity of the land sought to b2 partitioned is in question in this instance.

The extent, boundariecs and the nam:s of the respective lands are the
material factors that are tc be lookcrl at when he .dentity of the corpus is being
questioned. At the outset, it nust be noted that the Commissioner, in
paragraph 5 of his Survey report dated <.11.19856, has stated that he was not
certain whether the land he surveved is the identical land referred to in the
schedule to the plaint. (vide at cage 295 in the appeal brief). In such a
situation, in terms of Secton 15(2" of the Partition Law No.21 of 1977, it is the
duty of the trial Judge:

v’ to re-issue the Commission with specilic instructions; to survey the land
as described in the plaint; or

v to permit the plaintiff to proceed with the action to partition the larger
land as depicted in the preliminary sur ey; or

v' to permit any of the defendants to seek a partition of the larger land as

depicted in the preliminary survey.




In this instance, the learned District Jucdge has opted to continue with
proceeding with the action in order <o partition the land which is shown in the
preliminary plan 231/P.

Surveyor in his evidence has explained the reasons as to why he reported
as to the certainty on the issue of identifying the land sought to be partitioned.
In that evidence he has stated tha: the diffcrence in the extent of the land is
only about 1/4t of an acre. Whe corapared with such an extent with that of
the extent of the land shown in the preliminary p.an marked “X” which has an
extent of approximately five acres, it is an extent that should not be regarded as
a material difference. Learned ODistrict Judge has carefully examined the
boundaries of the respective lands too and has come to the conclusion that
those differences are not that meterial. [ have no reason to disturbed such a
conclusion. Therefore, [ do not see anv error when the learned District Judge
decided to proceed with the action despite the surveyor’s comments as to the
certainty of the land souglit to be partitioned.

I will now turn to consider v niether or ot the lots 1 and 2 claimed by the
two appellants should form part of the land sought to be partitioned. Title set
out by the plaintiff has emanate from *he deecs marked Pl and P2. Both
these deeds refer to a land in exient of & &@@. The Survevor in his evidence
has stated that the extent described as 8 @@€9 amounts to an extent of five
acres of land, if it is a highland ar.d if it is a »addy field, then it has only half of
that extent amounting it tc 2 1/2 acres. Admittedly, this land is not a paddy

field. It is a highland. Therefore, {J ¢8# when converted according to English




standards of measurements come: to “ve ac-es in extent. His evidence in this
regards is as follows:-
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[Vide proceedings at pages &3 and 8< in the appeal brief]

The evidence ref~r-ed o wbove, show that the Surveyor with no

uncertainty has stated that exren. [ & &% -omes to five acres in extent if it is




a highland and 2 1/2 acres if 1t is a paddv field. He being a person
knowledgeable in the rulez governing that arva, the Court is not in a position to
reject such expert evidence without any cogent reason being assigned.
Moreover, in the case of Ratnayake and others v. Kumarihamy, [2002 (1)
SRI L.R. at 81] Weerasuriya, f cuoiine from C.A.C.Times Green Book and
Ferguson’s Directory, has stated tlat orie amunam’s sowing paddy is equivalent

to 2 acres 2 roods and 37 | /2 perches, if it is in respect of paddy lands.

Furthermore, the extent o sowing paddy may differ in terms of grain
capacity for sowing. Also, it meay rave a substantial effect on the strength and
the experience of the person who sow paddy. Nature of the land and the area in
which the land is situated also will have a great bearing when converting
Amuna in to extents in Acres anc Koods. Thrrefore, if the difference is not that
material when compared with ttie entire extent of the land sought to be
partitioned, it should not be cons'dered as a marterial factor to determine the
land to be partitioned.

In this instance, tn¢ larc ~hai had been partitioned has 4 acres 3 roods
and 31 perches in extent becoming it almost five acres even after excluding Lot
3 in that plan. The land describcd in the schedule to the plaint when using
English standards of mecesiiem: s s it hocomes Jive acres. Therefore, hardly
any difference in extent is found 1) <he :and deoicted in Plan 231 /P with that of

the land referred to in the scheduie to th2 piaint. Hence, | do not see any error




when the learned trial judge decidesd that the lots 1 and 2 in the preliminary
plan forms part of the corpus in this case.

Then, it is necessary to consider whether the boundaries of the land
referred to in the schedue o the olaint de tallv with the boundaries in the

Preliminary Plan X. The evidence of the Surveyor in this regard is as follows:
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[Vide proceedings at page &~ .- the appeal biref]

In answer to the gursticns .0 in ¢roov-exaninatior . surveyor has stated

that he was satisfied with the <o e boundary of the corpus though the




names appear in the schedule to tlhe plaint 2nd 'n the plan are not identical.
(Vide proceedings at page 8¢ in tho appeal brief). The surveyor also has stated
that most of the boundas i the "ncl re & ¢ t0 in the schedule to the plaint
and in the land, depicizd in F¢ plan * are tallying each other. [Vide
proceedings at page 83 x the a2oeal briefl The evidence also shows that
Ketapitiyawatta Meda Irawella an: Ketapiriywatte Uda Irawella as indicated by
the appellants are part of the land ~zlled Ketapiivawatta which is the land to be

partitioned.

In the circumstances, tnz ¢detice re-ordec in this case show that the
land referred to in the schecule v che ¢ ai: o is the land depicted in the plan
bearing No0.231/P marke: X wqo 2n inciuces 1st 1 and 2 claimed by the

appellants.

Therefore, it is my ~pinion that the lernec District Judge has correctly
decided to include Lots 1 znd 2 iin rhe aforesaid ~lan marked X, as part of the
land sought to be partitcned in this case. ©o- (b aforesaid reasons, I am not

inclined to interfere with the fiidin: . o7 (he Loarnea District Judge.

Accordingly, this appeal is dismissed with costs.

Appeal dismissed.
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