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CHITRASIRI, J.

Ist, 3rd_ 4th 5th gand the 6t defendant-appellants (hereinafter referred to as the
appellants) filed this appeal seeking to have the judzment dated 28.05.1998 of the
learned District Judge of Colombo set aside. By filing this appeal, the appellants
also have sought to have the plaintiff’s action dism:ssed or in the alternative they
have moved for a re-trial. In the original court, learned District Judge granted the
reliefs that were prayed for in paragraphs 4, 5 anc 6 in the prayer to the plaint
whilst refusing to give the first three reliefs referred to therein. As a result, the
plaintiff-respondent was awarded Rupees Five Hundred Thousand (Rs.500,000/-) as
damages though the claim made to have a declaration as to the legality in respect of
the termination of his services as a Member of the Board of Directors of the 1st
defendant company, namely Seemasahitha Maharagama Janatha Santhaka

Pravahana Sevaya, had been refused.

In the plaint filed by the plaintiff-respondent, “wo causes of action have been
disclosed. The first cause of action alleged by the plaintiff-respondent is that he was
unlawfully removed from the post of Director in the Directorate of Seemasahitha
Maharagama Janatha Santhaka Pravahana Sevaya, |1st defendant-appellant] for the
reasons morefully set out in the plaint. The secord cause of action is to obtain
damages caused to the Plaintiff-Respondent as a result of the termination of services
referred to in the first cause of action. The aforesaid two causes of action have been
amply described in paragraphs 22 and 25 in the plaint dated 23.09.1995 which had
been filed on 22.01.1996 in the District Court of Colombo. Issues of the plaintiff-
respondent were framed in accordance with the eforesaid two causes of action
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referred to in paragraphs 22 and 25 in the plaint. Those are the issues bearing

Nos.12 and 15 raised on behalf of the plaintiff-respondent.

Those two issues are as follows:

12. o@®8 M) s c0ed 5 8HEm0; glnde Qoess @dd B30

MNSINDIO eCBO e g;e?

15. & @88Ew0; Qe gInTde DHPEOW 6mwo) 9830 B & BHBEOed
SOBMRc0d, w@si8o 60,0004, 98 DTFIOEOT, Mddmcod
gEomMB B¢hede?

[Vide at page 88 in the appeal brief]

Answers given to those two issues are as follows:

12. 20 s®e8 OnddMNOEL a0 Ao ;B 00 8 ;0.

15. ®8.

[Vide at page 138 in the appeal brief].

Plain reading of the issue 12 referred to above and the answer given thereto
show that the learned District Judge has concluded that the 3r1 defendant-appellant
namely, the Secretary to the Treasury had the power to remove the plaintiff-
respondent from the post of Director in the 1st defendant company in accordance
with article 10 of the Articles of Association of that company. The first defendant
company, namely Seemasahitha Maharagama Janatha Santhaka Pravahana Sevaya

was later absorbed to the Sri Lanka Transport Board and accordingly Sri Lanka
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Transport Board was substituted in the room of the said Seemasahitha Maharagama
Janatha Santhaka Pravahana Sevaya for the purpose of proceeding with this appeal.
Having decided so by fhe learned District Judge, he Haé answered the issue No.15
affirmatively and proceeded to make order awarcing damages to the plaintiff-

respondent though the issue No.15 is an issue consequential to the issue 12.

As mentioned hereinbefore, the cause for the plaintiff-respondent to file this
plaint claiming damages had been solely the termination of his position as a Director
from the Board of Directors of the 1st defendant company. Such a position is clearly
seen by looking at the item No.4 in the prayer to the plaint. Said item No.4 I:eads

thus:

4. 868000 5080 DO @ AR o B 8¢ qE® dasod
01.500000/ - (seecs) eaee® 6@=0T dx A3t dwens ©6® wdddod
dwens 8ad SIFwODFTen @2 a3 qumo et 6RuO PEE &0

o B ...
[vide at page 36 in the appeal brief].

In the circumstances, it is clear that the plaintiff-respondent becomes entitled
to claim damages only upon establishing that his services as a Director were
terminated unlawfully. Decision of the learned District Judge on the issue of
termination of service is against the Plaintiff-Respcndent. In his decision he has
clearly held that the termination of his services was lawful in view of the article 10 of

the Articles of Association of the 1st defendant Company. (vide at page 172 in the
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appeal brief) Decision so made by the trial judge is found in the answer to the issue

No.12 as well and is found at page 138 in the appeal orief.

Therefore, it is clear that the learned District Judge when he awarded
damages to the plaintiff-Respondent has failed to address his mind to the aforesaid
matters found in item 4 referred to in the prayer to the plaint. Neither has he given
reasons as to why he awarded damages, after having decided that the termination of
services had been within the Rules. Hence, it is seen that the learned District Judge
somewhat arbitrarily and without assigning reasons, has decided to award damages
even though the plaintiff-respondent is not entitled for same in view of the pleadings

read with the answer given to the issue No.12.

Moreover, the Plaintiff-respondent has not even filed an appeal to challenge
the decision made on the question of termination of his services. Such inaction on
the part of the Plaintiff-Respondent prevents this Court considering the merits on
the question of termination of his services as a Director. Under those
circumstances, plaintiff-respondent cannot claim damages relying upon Clause 10 of
the Articles of Association and it is more so when the decision of the learned District
Judge is that the termination of services of the plaintiff-respondent was lawful. It is
further established by looking at the manner in which the plaint was drafted and the

issues were framed.

In view of the aforesaid reasons, I am of the opinion that the learned District
Judge was not entitled in law to award damages to the Plaintiff-Respondent.

Therefore, the judgment of the learned District Judge cannot be allowed to stand.




Learned Deputy Solicitor General has also submnitted that the claim referred to
in item 4 in the prayer to the plaint is basically a monetary relief that had been
made even against th’e 3rd defendant~éppeilan1:. Acc;)r;ii;lgly, she contended that
such a claim against the 3rd defendant-appellant cannot be sustained since the 3d

Defendant namely Secretary to the Treasury is not a juristic person.

Admittedly, the learned District Judge having answered the issue bearing No.
20 has held that the plaintiff-respondent cannot file and maintain this action
against the 3t and the 6% defendant-appellants. Issue No.20 and the answer thereto

read thus:

20. ©Pdded 50» O6En @y §EPEO SEY; ‘M|’ oNEDH EeIFexs HE

3,4, 5 5 6 OIBO0HO H0;EDD 6D DRD 8OO LD 6D X SE?
[vide at page 89 in the appeal brief]
Answer:
20. 30 @ 60 800D 8OO 6@ ) EME .
(vide at page 139 in the appeal brief).

Therefore, it is seen that the learned trial judge himself was of the view that
the 3t defendant-appellant is not a juristic perscn. However, in the body of the
judgment, he has stated that the plaintiff-responder:t is entitled to obtain damages
from the 3rd defendant-appellant as well. Relevant sentence in the judgment is as

follows:




e® aqud ilsd g o9 qxYO, oPHBEDOP, 10, 20 s® 30
080 0Ferd 0808 eIy 5 wo 2y MEy @ HBR0 95 O i
ee0sd 3 Ouis gu gde DD vnDd s qHc@d 8RO, ecd

5 @FBmOed D80 Wy DD i ©O8.
[vide the last paragraph at page 137 in the appeal brief]

Such discrepancy found in the judgment show that the learned District Judge
had factually fell into error when it comes to the status of the 3rd defendant from
whom the damages have been claimed. Therefore, I eigree with the contention of the
learned Additional Solicitor general. Hence, it is clear that the learned District Judge
has misdirected himself by awarding damages rayable by the 3rd Defendant
particularly when there is a monetary claim been made against the said 3

defendant who is neither a natural person nor a legal person.

The matters referred to above clearly show that the learned District Judge has
misdirected when he decided to award damages in favour of the plaintiff-respondent.
In the circumstances, I decide to set aside the judgment dated 28.05.1998 of the
learned District Judge of Colombo. Also, I make order that the plaint of the plaintiff-

respondent shall stand dismissed in view of the answer given to the issue No.12.

At this stage, it is necessary to note that the appellants in their petition of
appeal have also prayed for an order for re-trial as a relief alternative to the relief
prayed to have a dismissal of the plaint. In this regard, it is pertinent to note that
the learned District Judge having looked at the Articles of Association of the 1st

Defendant Company has clearly held that the termination of services of the plaintiff-
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respondent as a Director is within the provisions contained in the said Articles of
Association of the 1st Defendant Company. That decision has not been appealed
against. As discussed hereinbefore in this judgment, 4t to the 6t reliefs depend on
the decision on the principle relief namely the relief on the question of termination of
services of the plaintiff-respondent referred to in the first three items in the prayer to

the plaint. Indeed, last three reliefs are consequential to the first three reliefs.

When no appeal is filed as to the decision in respect of the principle relief, the
decision so made will remain and the appellate courts will not interfere with such a
decision. Therefore, this Court is not in a position to make an order to have a trial de
novo. However, question of having a re-trial will not arise in this instance since this

Court has made order dismissing the plaint.

For the aforesaid reasons, this appeal is allowz2d. Action filed by the Plaintiff-
Respondent is dismissed. Learned District Judge of Colombo is directed to enter
decree accordingly. Considering the circumstances of the case, I make no order as to

the costs of this appeal as well as the costs in the Court below.

Appeal allowed.

JUDGE OF THE COURT OF APPEAL

MALINIE GUNARATNE, J.

I agree

JUDGE OF THE COJRT OF APPEAL
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