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K.T.CHITRASIRI,J

His Lordship the President of the Court of Appeal has nominated this
Divisional Bench to hear and determine this appeal since there exist two
decisions of this Court opposing to each other, on the question of law raised
in the appeal filed in this case. The question of law so raised is the only
question of law mentioned as a ground of appeal in the petition of appeal
filed and it reads as follows:

“Does the Primary Court Judge has jurisdiction to make a mandatory

order directing to perform a positive act in terms of the

provisions contained in the Primary Courts’ Procedure Act No.44 of

1997”.




Learned President’s Counsel for the respondent submits that no such
mandatory order had been made by the learned Primary Court Judge in this

instance.

We have looked at the impugned order dated 27.12.1996 of the
learned Primary Court Judge and it reads thus:-
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(Vide at page H45 of the appeal brief)

The order referred to above clearly show that the learned Primary Court
Judge has made an order in respect of a right of the 1st Party respondent-
respondent. Therefore, it is an order made in terms of Section 69(1) of the

Primary Courts’ Procedure Act No.44 of 1979.

By looking at the manner in which the aforesaid order had been
made, it is clear that no mandatory order as such had been made by the

learned Primary Court Judge directing a party to perform a particular act.

In the circumstances, it is our view that the only question of law that

had been raised in the petition of appeal cannot be sustained since no




mandatory order had been made in this instance. Therefore, this appeal

shall stand dismissed.

In view of the order referred to above, both Counsel submit that it is
not necessary for this Court to consider the question of law referred to above.
Therefore, we are not making any order as to the jurisdiction of the Primary
Court to make a mandatory order under the provisions of the Primary

Courts’ Procedure Act.

For the aforesaid reasons, this appeal is dismissed. No costs.

Appeal dismissed.

JUDGE OF THE COURT OF APPEAL

H.N.J.PERERA,J

I agree

JUDGE OF THE COURT OF APPEAL

MALINIE GUNARATNE, J.

I agree
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