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The Plaintiff Appellant instituted this Action seeking a declaration

that the Defendant is not entitled to any servitudual right over the




land described in the schedule of the Plaint, for a declaration, in
particular, that the Defendant has no servitude right to use a road
over the said land from the Village Council Road to the Defendant’s
land. The Defendant, in his answer, has stated that he and his
predecessors in title have been using the road in dispute and had
acquired servitudual rights. The Defendant has further averred that
he has no other road way from his land to the Public Road and on
that basis he claims the same on prescription and also on necessity.
The learned District Judge has decided the case in favour of the
Defendant declaring that the Defendant has the right to use a Cart
Road over the Plaintiff's land from the Defendant’s land, namely,

Mirissankotuwa to Dankotuwa Village Council Road.

This is an Appeal against the said judgment preferred by the Plaintiff

Appellant.

The Appellant has taken the position that once the Plaintiff proves
that he is the owner of the land, the burden casts on the Defendant

as the person who claims the right of way of proving that he has




used the roadway for over ten years. The counsel for the Appellant
contended that the learned District Judge had reversed the burden
of proof and had drawn adverse inference that it is for the Plaintiff to

show the contrary.

The Plaintiff’s case is a negative action in its nature. He wants the
court to declare that the Defendant has no right of way over his land.
Therefore, as it is, it is the Plaintiff shall prove that the Defendant has

no right of way.

On perusal of trial proceedings, it is clear that the Defendant has led
evidence to show that the road in dispute had been in use even by
the parents of his predecessor. One ex Grama Niladhari has testified
that he had used this road during his tenure of officer from 1972 to
1986. He has especially referred to the fact that the road which was
along the middle of the load was put along its boundary with his

intervention.




In the circumstances, | see no reason to interfere with the judgment

of the learned District Judge and |, therefore, dismiss the Appeal with

cost.

Appeal dismissed.
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