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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

CA (PHC) 207/2006 
HC Balapitiya (Rev) Case No­
HCB(RA) 588/2004 

MC Elpitiya Case No-11352 

In the matter of an appeal under Article 154 
P( 6) of the Constitution of the Democratic 

Socialist Republic of Sri Lanka and read with 

Section 11 of High Court of Provinces 

(Special Provisions) Act No. 19 of 1990. 

Officer-In-Charge 

Police Station, 

Elpitiya. 

Complainant 

Vs. 

1. Nanayakkarawasam 

Patudoowe Vidanalage 

Gnanawathie, 

Alutpara, Nawadegala. 

2. Ponnamperuma Arachige Sunil 

Kumara, 

Alutpara, Nawadegala 

Respondents 
And 

Nanayakkarawasam 

Patudoowe Vidanalage 

Gnanawathie, 

Alutpara, Nawadegala 

1st Respondent-Petitioner 

Vs. 
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Before H.C.J. Madawala , J 

& 

L. T.D. Dehideniya, J 

Ponnamperuma Arachige Sunil 
Kumara, 
Alutpara, N awadegala 

2nd Respondent-Respondent 

And Now Between 

Ponnamperuma Arachige Sunil 
Kumara, 
Alutpura, Nawadegala 

Vs. 

2nd Respondent-Respondent­
Appellant 

Nanayakkarawasam 
Patudoowe Vidanalage 
Gnanawathie, 
Alutpara, Nawadegala 

1 st Respondent-Petitioner­
Respondent 

Counsel : Niranjan de Silva for the 2nd Respondent-Respondent-Appellant 

P .K. Prince Perera with Lal Shantha for the 1 st Respondent 

Argued On 09/12/2016 

Written Submissions On : 16/01 /2017 

Decided on : 13 102/2017 
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H. C. J. Madawala, J 

This appeal has been preferred to set aside the Order dated 23/04/2004 

of the Learned Primary Court Judge of Elpitiya dated 23/04/2004 revised 

by the learned High Court Judge of Balapitiya by order dated 2611 0/2006 

and the possession of the land in dispute was granted to the First 

Respondent Petitioner- Respondent. The instant appeal has been preferred 

therefrom. 

On 09/02/2016 when this matter came up for argument. Heard both 

counsel's in support and in opposition of their respective cases. Both parties 

were directed to file their written submissions on or before 

16/0112017.Judgement reserved for 02/02/2017 and was postponed for 

13/02/2017. We have considered the arguments and written submissions of 

both parties. 

The main point of contest was in relation that as to what was the land 

in dispute in Deed No.38708 attested by A. Sri Wijeyananda Notary 

Public dated 20102/1992. It was submitted that the First Respondent 

never challenged at any forum the said deed No; 38708 does not relate 

to the land in dispute. It was also submitted that documents commencing 

from pages 72,73 and 74 of the appeal brief also shows the possession 

of the 2nd Respondent in relation to the land in dispute. 
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The documents commencmg from Page 75, 77 and 79 are also 

important, especially the document in page 77 cuts across the Learned 

High Court Judges conclusion. That there is no reference to the growth 

of cinnamon on the land in dispute and that the 1 st Respondents version 

of the story is more plausible that only tea is grown on the land in 

dispute. The learned Provincial High Court Judge has held that none of 

the supporting affidavits produced on behalf of the 2nd Respondent it 

is mentioned that cinnamon is cultivated in the land in dispute along 

with tea. 

The documents at pages 81,82,83,84, and 85 ofthe brief which are receipts 

received by the 2nd Respondent for the sale of tea leaves obtained from 

the land in dispute. Attention of Court is drawn to the name of the land 

in such receipts to wit "Jambugahakanda Kabella" The contention of 

the 2nd Respondent was that the land in dispute is called 

"Jambugahakanda Kebella" and does not carry any other name. 

In Ramalingam Vs. Thangarajah (1982) 2 S.L.R. 693 the Honourable 

Supreme Court Justice Sharvananda held as follows, 

"That person is entitled to possession until he is evicted by due 

process of law. A Judge should therefore in an inquiry under part 

VII of the aforesaid Act, confine himself to the question of actual 
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possession on the date of filing of the information except in a case 

where a person who had been in possession of the land had been 

dispossessed within a period of two months immediately before the 

date of the information. He is not to decide any question of title or 

right to possession of the parties to the land. Evidence bearing on 

title can be considered only when the evidence as to possession is 

clearly balanced and the presumption of possession which flows 

from title may tilt the balance in favour of the owner and help in 

deciding the question of possession. " 

It was submitted to court that it is an admitted fact that as of the date of 

filing of the information that it was the 2nd Respondent who was in 

possession of the land in dispute and it was further submitted that the 

1 st Respondent has not proved dispossession within a period of two 

months immediately before the date of the information. Furthermore, 

although it is popularly stated that evidence in relation to title and right of 

possession ofthe land in dispute cannot be considered in a Section 66 action, 

still in a situation when the evidence as to possession is clearly balanced title 

is important as the presumption of possession will benefit the party who 

brings in evidence oftitle to the Section 66 action. In this regard only the 2nd 

Respondent has produced any document to show the title of the 2nd 

Respondent in relation to the land in dispute ( Vide Leisa V. Simon (2002) 
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1 SLR 148 which held that "The moment title is proved the right to possess 

it, is presumed). 

It was also submitted that the learned High Court Judge ofBalapitiya 

cannot go into the Elpitiya Primary Court Judges decision and state that 

it is wrong. This is because unlike in an appeal the remedy of revision 

cannot be invoked to decide whether a decision is legal or illegal. 

It was further submitted that no exceptional circumstances have been 

divulged by the pt Respondent to revise the Primary Court Judge's order. 

Accordingly, he moved that the reliefs prayed for by the 2nd Respondent-

Respondent- Appellant in his appeal be granted. 

The 15t Respondent-Petitioner aggrieved by the order of the Learned 

Magistrate filed a revision application in the High Court of Balapitiya 

bearing No. 588/04. It was submitted that the 2nd Respondent-Respondent-

Appellant had not properly identified the land in dispute. It was evident from 

the following facts, by document marked "R1" (at page 60 to 63 of the brief) 

the 2nd Respondent's position was that the land in dispute is, ~t5J~ 06)@o) 

(3))@@ ~c.5Q)o)~@c5 @Q)~@O))O o@@@)50 @~j 6@@ ~O~(3)@ 86)0) 

O@§(3)CS)~~~ ~lQ)l@@o) ~@ 9 G~60: 8.a.86c.5 E3o@~j@G5 C§'c:l®, 
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6lC) 2d 0®®6.> (G:0-6l2-06:0) a~)@ @E)® 03) 6 ~@ B~5 8Q~ 

@~~ @E:l. O)o~ "qJ6 I" @~Q)®6.>QO G~o G~@~@(3)~ 86c5 8o@~jo 

Ga63 9 qn;s))6Q ~do) .!l)lO). The document marked "R5" referred to two 

lands. The document marked "RIO", "Rll ","RI2" and "R13" stated above 

the land in extent of three roods (l +2) (page 81-85 of the brief) 

The Learned High Court Judge on 2611 0/20 15 delivered the judgment in 

favour of the Respondent and set aside the judgment of the Learned 

Magistrate dated 23/04/2004 by holding that, 

"O)o~ OO~@(3) @~ ~g6l<!J g~)~@c3 6)8 O)l.!l)~ g~®6.>(3)O) @E)<!J 

oo~ a8~ C32d63 ~~ @Q)~@~ Gila 0~(3)~ @~)o .!l)lO). @~O.!l) 

0(3)G050)~6l a8~ "R 10" 80 "R 14" ~do) oo~ 58~ (3)O.!l))Gi~ 

Gi.!l) O)l.!l)l05@O)~o @05 56)~® o<!JQ)~G)@Gi~ 680005 @~6005 

~6 q l 63 .!l)@05 ~® 680005 GQ@ o~@~ ~®.!l) @E)®~O ~la 

0~(3)~ @~)o .!l)l63 G0)6,~~ @~Q)®6.> @®® g~®6.>(3)O) @E)®O 

GQ@ Qla &6®6.>Gi ~@ @.!l))C3)l~. "R 15" O~@Gi~ @~6005 ~6 

Gl 63 @~Q)®6.>Gi @®® g~®6.>(3)O) @E)® o<!JQ)~G)@Gi~ 6)80d 

G.!l))06®6.>Gi @.!l))~6a. 

"01 @o& 0(3)G050)6~)6Q 58~ @~6005 @~)O Gl 63 ~g6l<!J 

@0050® O(3) "010.1" O~@Q~ @~~ ~6 Gl 63 (0)@c5 g~)~QO 

G~o 1984 0®®6.> 80 GlGi@(3) g6l@Q) g~.!l)(3)O) @E)@®~ @05 

0(3)) @~)o &6g~ C32d63 5~ Gl 63 G0)6,2003 O.!l)0)6 ®Cj 09 

O.!l) ~.!l) GlGi@(3) OO)@ g6l@Gi) 6Q G.!l)~66)~ @Gi Gi)@®~ ogo 

02 @o& 0(3)G050)6~6l 58~ Q)@C3)05~)6@Gi~ @®® @E)@®~ 

C32d6)QO Ol@®6.> GlO). g~®6.>(3)O) @E)@®~ GlQ@(3) OO)@ 

g6l@Q)@(3) C32d63Q Cj(3) cg>~ G.!l)~60 GlQ@(3) C32d6)Gi Cj.!l))() 

6)6® 0~(3)) ~®@)O~ (3)) 500) Q)~b Gi.!l) @~@~.!l)) 58~ "010.2" 
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a~@)G.j~ <53~~ 0)6~ <53~ ~g6l@ gO))~(.1~, ~(.1)a~ (3)) a®~a@ 

G.j~ @)~@)~~) 58~ "01a.3" a~@)G.j~ <53~~ 0)6~ <53~ ~g6l@ 

gO))~G.j~, oG.jQO ~®lB> q(.1 58~ "01a.4" a~@)(.1~ <53~~ 

0)6~ <53~ ~g6l@ gO))~G.j~, t36c3 q~5c5 ~®lB> qG.j 58~ 

"01a.5"a~@)(.1~ <53~~ 0)6~ <53~ ~g6l@ gO))~G.j~, 8(0)<53 

~®lB> qG.j 58~ "01 a.6" a~@)G.j~ <53~~ 0)6~ <53~ ~g6l@ 

gO))~G.j~, Wl~U 0(.1g~~6 (.1~ q(.1 58~ "01 a. 7" a~@)G.j~ <53~~ 

0)6~ <53~ ~g6l@ gO))~G.j~, o6oS g®0~®)6 qG.j 58~ "01a.8" 

a~@)G.j~ <53~~ 0)6~ <53~ ~g6l@ gO))~(.1~, B>(530)@)c3~ 0(3) 

8(0)<53 G.j~ @)~@)~~) 58~ "01a.9" a~@)(.1~ <53~~ 0)6~ <53~ 

~g6l@ gO))~G.j~, OG.ja~ (3)) q)6(.1~)o (.1~ @)~@)~~) 58~ 

"01 a.10" a~@)(.1~ <53~~ 0)6~ <53~ ~g6l@ gO))~(.1~, <53~~ 

@)O))C) <g)~60oS @)O))C) qlO)' 

<g)(3)0) 8(.1~ 0)6l~ Ol<53B>~<53C) (3)l~@)@~ g~~(3)O) <g)C)® @)0)@c5 

c3C)~)aoB> 58~ ~~ a)60»)a qa0)6~(.1C) <g)~60oS 0)6~ 

~~@)c5~ 01 @)a.§) a(3)CoS0)60))6(.1 58~ ~dB> ~~ <53~ waoS, 

<g)~ @)06 qlG.j@)(3) c3a)@ g6l®G.j) 58~ ~6Gj O))@~a ~dB> 5~ 

qlB> waoS 01 a~ a(3)CoS0)60))6(.1 @)a~@)a~ 0) (3)g 6l @)O))C) 

qlO)' aWl5~® @)0)@8(.1 58~ ~~ a)6c)a qa0)6~G.jC) <g)~60oS 

0)6~ <53~ ~~(.1C) ®)O 020)C) @)06 02 @)a.§) a(3)CoS0)60)6lC) 

g~~(3)O) <g)C)@)@ ~dB>G.jd B>Qj 01 a~ a(3)CoS0)60))6(.1 58~ 

a® ~dB>@)(.1~ 02 @)a.§) a(3)CoS0)60)6la '§)6~dB> @)O))C) 

@)~)®lB> waC)~ .§)(3)®~G.j 0)6@.a q~a <g)~60oS@)0))C) qlB> 

"q)6.16" (3)) "q)6.17" ~6~ 02 @)a.§) a(3)CoS0)60)6lC) O(3)G.jO)a 

<g)~60oS @)O))C) qlB> ~g6l@ gO))~(.1~ OS(3)O) @)~)(3)lB> waC) 

.§)(3)®~(.1 0)6@. 

<g)(3)0) 8(.1~ 0)6l~ Ol<53B>~<53C) @)(3)~ 2004 qg@)(.1~ 23 ~~ 

~6~ ql~OaG.j C(3)oS ®@)cs3c3Q))oS~®)@)(3) ~~~a <g)aoS 0)6@. 

g~~(3)O) <g)C)@)®63 ~dB>(.1 01 a~ a(3)CoS0)60))6G.j o~ 5(.1 g~ 

waC) .§)@)(.1j (3) 0)6@. O)a~, q~)<53 qa0)6~G.jB>~ qQ<53 
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&@CJj (3)(Jo) @l@w.!D~6l @®® &@(Jj (3) ~CJJd®t::» 5CJ g~ wC)()~ 

01 C).!D C)(3)cd0)6t::»Jo(J@GJ g~.!D(3)O) <g)C)@@&'> C,5Jo)O)(J() 02 

@C)& C)(3)Cd0)6t::»6l 5a~ O)a~ wJG)JC)o) @.!DJt::»@ g~ wC)()~ 

&@CJj (3) t::»6@. 

<g)~0) aCJ~ t::»6l~ 0l@0)<53@() @(3).!D 2004 ®lQ @O 06 @C)& 

~.!D <;6.!D 01 O.!D C)(3)cd0)6t::»J6 @odo@t::»Jo(J@GJ @odo@@&'> 

"q( o~ "<g)" q(Jl~@ C)@ <g)<53@J qlO) O~.!D(J~ @odo@t::»Jo(J 

@Oo) Q.!DCJ t::»6@." 

The judgment of the Learned High Court Judge is tenable in law. We find 

that the Learned High Court Judge very carefully considering and analyzing 

the material and documents placed before court arrived at the above 

findings. 

The contention of the 2nd Respondent-Respondent was that the pt 

Respondent-Petitioner-Appellant has not averred any exceptional 

circumstances. However we find that the Respondent adduced exceptional 

circumstances the Respondent in his petition to the Learned High Court 

Judge has averred 12( q) - 12(C), that the Respondent had averred the 

exceptional circumstances. 
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Hence as there is an illegality in the Learned Magistrate order a Revision 

Application can be filed. Further we hold that there is no merit in this appeal. 

Accordingly we affirm the judgment ofthe Learned High Court Judge dated 

26/1 0/2005 and dismiss this appeal with cost of Rs.l 0,0001-

I 
Judge of the Court of Appeal I 

I 

L. T.B.Dehideniya, J 

I agree. 

Judge of the Court of Appeal 


