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H. C. J. Madawala , J

This appeal has been preferred to set aside the Order dated 23/04/2004
of the Learned Primary Court Judge of Elpitiya dated 23/04/2004 revised
by the learned High Court Judge of Balapitiya by order dated 26/10/2006
and the possession of the land in dispute was granted to the First
Respondent Petitioner- Respondent. The instant appeal has been preferred

therefrom.

On 09/02/2016 when this matter came up for argument. Heard both
counsel’s in support and in opposition of their respective cases. Both parties
were directed to file their written submissions on or before
16/01/2017.Judgement reserved for 02/02/2017 and was postponed for
13/02/2017. We have considered the arguments and written submissions of

both parties.

The main point of contest was in relation that as to what was the land
in dispute in Deed No.38708 attested by A. Sri Wijeyananda Notary
Public dated 20/02/1992. It was submitted that the First Respondent
never challenged at any forum the said deed No; 38708 does not relate
to the land in dispute. It was also submitted that documents commencing
from pages 72,73 and 74 of the appeal brief also shows the possession

of the 2" Respondent in relation to the land in dispute.




The documents commencing from Page 75, 77 and 79 are also
important, especially the document in page 77 cuts across the Learned
High Court Judges conclusion. That thereis no reference to the growth
of cinnamon on the land in dispute and that the 1% Respondents version
of the story is more plausible that only tea is grown on the land in
dispute. The learned Provincial High Court Judge has held that none of
the supporting affidavits produced on behalf of the 2™ Respondent it
is mentioned that cinnamon is cultivated in the land in dispute along

with tea.

The documents at pages 81,82,83, 84, and 85 of the brief which are receipts
received by the 2" Respondent for the sale of tea leaves obtained from
the land in dispute. Attention of Court is drawn to the name of the land
in such receipts to wit “Jambugahakanda Kabella’> The contention of
the 2"  Respondent was that the land in dispute is called

“Jambugahakanda Kebella” and does not carry any other name.

In Ramalingam Vs. Thangarajah (1982) 2 S.L.R. 693 the Honourable

Supreme Court Justice Sharvananda held as follows,

“That person is entitled to possession until he is evicted by due
process of law. A Judge should therefore in an inquiry under part

VII of the aforesaid Act, confine himself to the question of actual

R




possession on the date of filing of the information except in a case
where a person who had been in possession of the land had been
dispossessed within a period of two months immediately before the
date of the information. He is not to decide any question of title or
right to possession of the parties to the land. Evidence bearing on
title can be considered only when the evidence as to possession is
clearly balanced and the presumption of possession which flows
Jfrom title may tilt the balance in favour of the owner and help in

deciding the question of possession.”

It was submitted to court that it is an admitted fact that as of the date of
filing of the information that it was the 2* Respondent who was in
possession of the land in dispute and it was further submitted that the
1 Respondent has not proved dispossession within a period of two
months immediately before the date of the information. Furthermore,
although it is popularly stated that evidence in relation to title and right of
possession of the land in dispute cannot be considered in a Section 66 action,
still in a situation when the evidence as to possession is clearly balanced title
is important as the presumption of possession will benefit the party who
brings in evidence of title to the Section 66 action. In this regard only the 2™
Respondent has produced any document to show the title of the 2™

Respondent in relation to the land in dispute ( Vide Leisa V. Simon (2002)




1 SLR 148 which held that “The moment title is proved the right to possess

it, is presumed).

It was also submitted that the learned High Court Judge of Balapitiya
cannot go into the Elpitiya Primary Court Judges decision and state that
itis wrong. This is because unlike in an appeal the remedy of revision
cannot be invoked to decide whether a decision is legal or illegal.

It was further submitted that no exceptional circumstances have been
divulged by the 1** Respondent to revise the Primary Court Judge’s order.
Accordingly, he moved that the relief’s prayed for by the 2™ Respondent-

Respondent- Appellant in his appeal be granted.

The 1% Respondent-Petitioner aggrieved by the order of the Learned
Magistrate filed a revision application in the High Court of Balapitiya
bearing No. 588/04. It was submitted that the 2™ Respondent-Respondent-
Appellant had not properly identified the land in dispute. It was evident from
the following facts, by document marked “R1” (at page 60 to 63 of the brief)
the 2" Respondent’s position was that the land in dispute is, ¢ctpgy ©cI6
MEE CoHnmed eaemd IREEISO eWIOeE MOCHR BB
SPpmonnde ERD M8 J 5od: 8.85.80d Beeexjes IO,
HEONHO:®HBH N0, CHHMHV:DOCHR HEANME ¢,ABMEOO:

08.5 B8 Beeex] oo 23.08.088 Beeeties OO @B g
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08 280 o@® (q:0-02-06:0) Bane P20 o & HE 880 Bwd
66¢ 60. ©O¢ “Pd 17 6@aMHO qMd qIEHemH 868 Boeex]o
ql38 g mmos ¢d) oyo. The document marked “R5” referred to two
lands. The document marked “R10”, “R11”,”’R12” and “R13” stated above

the land in extent of three roods (1+2) (page 81-85 of the brief)

The Learned High Court Judge on 26/10/2015 delivered the judgment in
favour of the Respondent and set aside the judgment of the Learned

Magistrate dated 23/04/2004 by holding that,

“00¢ @16d FE €O gmmed 58 oo §RHNHD QS
) 088 ad i EaHed 8 6cHs 6O oD, 6cd®
D@ Oo0; 888 “R10” 80 “R14” ¢ @& B8H oSmum
0D o Deond 68 B5H® 6aNdens 5B @Edes
20 g5 2D 20 OSB8I0 qoE DHeH mHEeM IO &8
GEND MO ;D qD0,d8 6CRE» 630 JIHOHD QIO
aoe 8 Hoews mE eme. “R 157 d@ewnsd @¢dsd oo
G 6EAMNH 600 JFRHHD Q@ 6PN SHBOD
amOOHB 6MOE.

“01 605 O®EDDOMOG BBH @Edod) 6O B CYO®
6OBG® 6 “010.1” D®enH @MY WO gD 6:IEE JHMRPEO
amd 1984 o@em 8O q0ed Qo OFHHD 90688 68
@ emd HOYE S 8¢ B gm,2003 S20d @s 09
0o Cm qred SN Qo 00 qHHODY &6 Meds) ©gd
02 608 O®CDDODO; B8 2EHDMO6n: 63 PDEAH
DO B q. OEHNHD QI qres SN
QOBWeEs NG G 98 qHHOD GHed HBHEG MO
568 e HIEDD o S8o e M ececHm BB “010.2”
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O®Een® ENY DO @C ¢Q08 OMBRE, MO & LENEE
G ececm 8BS “010.37 D@0’ EME DO @C YOGS
OMRRE, B0 998 gqu BB “010.4” dHEHH @
DO ¢ QO @ gmmae, 868 qEdd HHE qu 58S
“010.570®608 EE DOM @ ¢ omxne, B46M@
DY qu BBH “010.6” d@end EmME DOM @C YOS
OINRAE, O BHEHCO M qu 8BS “010.7” dnen M
DO @C €YN® YMR®BE, GO QB3RO gu B8 “018.8”
O®EEH EMEYY O™ EC ¢QY® om@®Ee, SHewmedym ©®
B8Om@ oo ececm BBH “010.9” D EmMEy DO EC
CQ01® om@Be, SRS o @OGcOE Om ececm IO8BH
“010.10” d®e0H ENEY DOM EC ¢ MBPBE N
etMO QEOBT 6D q;O.

o) B0d D08 ROCERO Bede HEMHHD PO 6NEBH
Smdod 888 g3 DOoMO gld0ennd @008 DO®
C¢oede 01 608 docdoomdn 885 xS T E¢ 209,
@8 600 q;red® SN go;em B88% 2o MEMO S 8¢
a5 208 01 0o OoHOMOB 60NeDH DHHYO; MO
aro. 92;85® 6380 888 B NdOMO qdm0eHcd @Edod
D0, @C THHRO e 02090 630 02 60D OO
OB 9068 HNHEND 53 01 d» dHCDOMOS BB
0® Efens 02 605 OO0 HOHNDE 6tMO
eMIyS 00¢c B wOS8.d qmd @LodcdemdO S
“nd.16” o “d.17” ¢O® 02 605 ODHCDDHOWOO BHHEWO
2608 6O @S CHO® mRne B ewmmd 00
DHONG DOS.

o Bud 908 HESEERD e®»m 2004 gq8end 23 ¢o
co® qE800 O eBHIWIMeE BHCO QOB O8.
ORB®HD PReAH DG 01 0 decHOMOL 68y Bu Qo
R0 Hewnl®d DO8. de, aqoEe qIDoHNusy aQE

O A B TR
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Bewlowtd geamnnd; 60 Heuie Jmem 8o g adoc
01 9o OEBOMOBED OFNOD PIEOH HWRO 02
608 DO, BBH BEe MWOD eMmE GO 200¢
Dewsi® DOs.

Qoo Brd D08 EHEED e®m®™ 2004 &8 @ 06 OB
C» com 01 D DOEBDDOMO 66HEPMOBE® eoHHedS
“aQrf 0® “@” gtd 9@ PCE) D LOMHH 66DEOMOE
6O OMB HOS.”

The judgment of the Learned High Court Judge is tenable in law. We find
that the Learned High Court Judge very carefully considering and analyzing
the material and documents placed before court arrived at the above

findings.

The contention of the 2™ Respondent-Respondent was that the 1
Respondent-Petitioner-Appellant has not averred any exceptional
circumstances. However we find that the Respondent adduced exceptional
circumstances the Respondent in his petition to the Learned High Court
Judge has averred 12(¢) — 12(¢), that the Respondent had averred the

exceptional circumstances.
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Hence as there is an illegality in the Learned Magistrate order a Revision

Application can be filed. Further we hold that there is no merit in this appeal.

Accordingly we affirm the judgment of the Learned High Court Judge dated

26/10/2005 and dismiss this appeal with cost of Rs.10,000/-

Judge of the Court of Appeal
L.T.B.Dehideniya, J

I agree.

Judge of the Court of Appeal




