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Order

Vijith K. Malalgoda PC J

The accused-appellant Konganige Sarath Palitha was indicted before the High Court of Colombo
under section 54 A (c) for the Poisons Opium and Dangerous Drugs Ordinance for being in possession
of 3.18 grams of Diacetyl Morphine. At the conclusion of the trial before the High Court Judge, the
accused above named was convicted on the Indictment and was sentenced to life imprisonment. Being
dissatisfied with the above conviction and sentence the accused had preferred the present appeal

before this court.

During the argument before this court, the Learned Counsel for the accused-appellant had raised the

following grounds of appeal,

a) Learned Trial Judge had erred in law by perusing the notes of the information book while
delivering the judgment

b) Learned Trial Judge had erred in law when he failed to evaluate the omissions and
contradiction per se and inter se of the prosecution witnesses

¢) Learned Trial Judge had erred in law when he concluded that the accused —appellant had taken

a defence of alibi and failing to afford the opportunity to place evidence before him.

As observed by us the detection referred to the case in hand been conducted by the officers attached to
the Police Narcotic Bureau. At the trial before the High Court, the prosecution had relied on the
evidence of witnesses, Inspector Moses Rangajeewa, Sub-Inspector Karunathilake, Sub Inspector

'Rajakaruna and Assistant Government Analyst Sandy Rajapakse and closed the prosecution case on
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17.02.2010. At the conclusion of the prosecution case the accused was explained of his rights by court

and thereafter the accused elected to give evidence from the witness box.

Since the 3™ ground of appeal was based on the evidence given by the accused and subsequent

observation made by court, I would like to analyze the defence evidence at this point.

According to the evidence of Konganige Sarath Palitha the accused in the case in hand, on 2™ March
2004 he was arrested by the officers of Police Narcotic Bureau while he was at home around 3.30 pm
and at the time of the said arrest he did not have any illegal substance with him. Subsequent to his
arrest he was taken to the Police Narcotic Bureau and a statement was recorded from him. He was
produced before the Magistrate’s Court on the following day and prior to him being taken to the
Magistrate’s Court, he was asked to keep his thumb impression on a piece of paper. The accused had
claimed, that apart from the said acts, nothing took place between them and submitted that no

detection took place as claimed by the prosecution.

In this regard this court is mindful of the evidence of witnesses Rangajeewa and Karunathilake who
conducted the raid at Seevali Lane off Baseline Road around 11.30 in the mid night. As observed by
us the ground of appeal raised by the Learned Counsel for the accused-appellant refers to an
observation made by the Learned Trial Judge at the conclusion of the evidence given by the accused-
appellant. When the examination in chief and cross examination of the accused-appellant was
concluded the Learned Trial Judge had made the following observation with regard to the evidence of

the accused-appellant (at page 133)
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In the said observation, the Learned Trial Judge had made a remark that the accused had failed to
follow the provisions under Act No 14 of 2005 since he had taken a defence of alibi, by not giving

proper notice.

However as observed by this court, the defence taken up by the accused-appellant cannot be
considered as a defence of alibi since, what the accused had said was that, he was arrested by the
officers of Police Narcotic Bureau around 3.30 pm at the house. In a defence of alibi the position the
accused is expected to take is that he could not have committed the offence as alleged by the
prosecution, since he was elsewhere at that time. That is a specific defence taken by an accused person
and in such a situation the law requires him to give notice of such defence. But in the case in hand the
accused did not deny the arrest but states that he was not arrested at 11.30 pm but was arrested 3.30
pm at the house, but at the time his arrest he did not possess anything illegal and therefore it appears to

us that this is a defence of denial and not a defence of alibi.

However as further observed by us, by making the said observation no prejudice has been caused to

the Accused Appellant for the following reasons,

a) After the said observation was recorded the defence had closed its case.

b) The said observation was made at the conclusion of the accused’s evidence and he was not
prevented by court of giving any evidence

¢) In his judgment, the Leaned Trial Judge had not made any remarks with regard to the

observation he made.

Even though we hold that the Learned Trial Judge was misdirected when he made an observation that
the defence taken up by the accused is one of alibi, for the forgoing reasons we are not inclined to

uphold the objection raised on behalf of the accused appellant.
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As observed by us, the 1% and the 2™ grounds of appeal raised by the Accused Appellant are
interwoven each other for the reason that both the said grounds deals with certain issues, as to how the
Trial Judge had analyzed the prosecution evidence. When making the submissions on the 1% ground of
appeal, the Learned Counsel for the Accused Appellant was critical of the conduct of the Learned Trial

Judge when he decided to peruse the notes of the information book in his Judgment.
In this regard our attention was drawn to the following two paragraphs of the Judgment;

Page 147,

@88 0o®mBD LIGBHO; QE SO ) DILLE G oPHad P MmeBed (WS DO

DOENBED 60N B gqied DO RIS ) DHILOE gqremm BB 208

883863 o S8 2o o0 6laHed? R DO 6O qIDOMEE GONDE
EMPEMO (BHYD  Go@BOed ©OHs OO0 Eed2 @dwe HODO; DEHOD o
D800 qcemd B8 ocH® scm®d OGS 08 dedesn ©0Hd CEd e2dH HYY

18 0880 dediom 9D YEEO dEM® 00800 Dediom 6t SF®HmEME B

Page 149,

2 ComB06ed 800ed® ©owd SOTMDO ;Eed2 d© Scmdmed e CODL MO
2@ 00 80068 pomes @520 coBom qnd dged 2Os dedee womY oOrB0e8

o) m.ec.6tm 500 5@ BeNBHwes DO HCHY eMOD D e

DOENEED 00 M5Bedt ® dedee woHSOE m.eclem 500 gB3@ HemdHues 9

BOBs DOaS amo, 8@ 585¢ Sedee ©oHd MY G a0 oBE.

The above conduct of the Learned Trial Judge will have to be analyzed with the relevant provisions of

the Code of Criminal Procedure Act No 15 of 1979.

Section 110 (4) of the Code of Criminal Procedure Act No 15 of 1979 reads thus;
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“Any criminal court may send for the statements recorded in a case under inquiry or trial in such court

and may use such statements or information, not as evidence in the case, but to aid it in such inquiry or

The use of the above provisions in order to peruse the information book was widely discussed by our

courts on several occasions.

In the case of Sheela Sinharage V. Attorney General (1985) 1 Sri LR 1 Supreme Court held that
section 110 (4) of the Code of Criminal Procedure Act No 15 of 1979 empowers the High Court Judge
to use a statement made at a non-summary proceeding to aid him at the trial but it was further held that

it cannot be used as evidence in the case.

The above position taken by the Supreme Court was discussed at length by Jayasuriya J in the case of

Keerthi Bandara V. Attorney General (2000) 2 Sri LR 245 and observed as follows;

....... In Sinharage’s case the Learned High Court Judge proceeded to peruse the evidence given at
the non-summary inquiry by Dr. Wass in regard to a statement made by the deceased to him and the
trial judge wrongly and illegally used the matter recorded at the non-summary inquiry as substantive
evidence to arrive at his findings on the issue in the case and for his adjudication, without taking any
steps to have such material placed before him as evidence. In those circumstances, Justice Ranasinghe
very correctly held that the procedure that was adopted was wholly illegal and unjustifiable in law.
The process that we are advocating is certainly not the use of the statements as substantive evidence.
The evidence of a witness is assailed as being testimonially untrustworthy on an account of an alleged
vital omission, the trial judge or the Court of Appeal merely looks into the statement, interprets that
statement and thereafter decides whether there is a vital omission as urged by counsel? In indulging in
such a process certainly both the trial judge and the Court of Appeal are not using the contents of the
statements as substantive evidence to determine the issues arising in the case. Both courts are looking

into the statements only to ascertain whether there is a vital omission.
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When considering the observation made by the Leaned Trial Judge in page 147 of his Judgment, I
would first like to consider the evidence given by the two witnesses Rangajeewa and Karunathilake
with regard to the detection that took place on 02.03.2004. According to the evidence of witness
Rangajeewa on the day in question around 11.20 he had left the =~ Police Narcotic Bureau with a
police party on an information received through PS 37732 Karunathilake to Wanathamulla area. When
the police party reached Seevali lane on Baseline Rd closer to the Railway ground, the witness had got
down from the vehicle with PS 37732 to meet the informant who was at the entrance to Seevali Lane.

On his direction, the two officers followed him through Seevali Lane.

The next Question and Answer recorded in the proceedings reads as follows, (page 43)
o nee Behes?

o5 6P68 c®® HHLERS D WON BO DMOYEE 6t S Mdmens) 800 2, 3
@08 D0m» 80 g 6008 6 Kf 8L Ol GéeEens > By 9¢Sw0d
688 adnmo; axed Hu oo @300 ™ & qRd 0 HBEW 68 TCOs
5HDO® e o P 839 MHE 8o @y 200....

Page 44

o O® H@Es ROO OSSO »ed? QEI® MMOenS ¢ cdH® BeE?
G @ ;88 303 oy o® @8 ISLES SOBE DE)

o 000 qc8ded e®mEde?

G Qe SO

& 8 Dro?

e Qe D80ns

o eANDTE N0 GMOOMHG §esd?

o @ qc80 e Dd0ed O80s MmHined 83 88 MO eme@en® OO BF....
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When going through the said evidence of witness Rangajeewa, it is clear that the position taken by the
witness with regard to the dress worn by the accused was a white sarong and a white shirt and the blue

bag containing heroin was recovered from the left shirt pocket.

However, under cross examination the witness had taken up a deferent position and the answers given

by him had been recorded as follows,
Page 61-62

(o5 o 88e® nomes BRSO, qrcemn 83w qE® ©dHdens Hed &?
G @8

o e®m &0 qiedc B Bed ¢?

G o B3Be® womes q:cP0@ DOHG o D360E qelds 20 Heasnd
o oMed B;m® ©0mes ememI HeaKes?

G ge o8008 oo o RS qron 80s géogens BDw

o o 83He® nomes 0 DB0ed G0 BICHH DO &ye?

(o} & &

o acHaes DEHOD S &e?

G 9 &y

o B8® 00nes Sxee DO Sw?
& @8

The above position taken by witness Rangajeewa under cross examination was further established by

witness Karunathilake as follows,

Page 93,

o S & géoem oD BSMO o G ecHM HBD 8000 meue?
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Ios 08D W cAPOPL 0N ABCOs Mbve@ews a0 ROV 3 qOdMed @y
8gosd o885 goedgmm d0 O MOTOD 83w

o 2 eADWE qreemry HIed?

G DEHID 0o D80

In the said circumstances, it is observed that the position taken by witness Rangajeewa under cross
examination was corroborated by witness Karunathilake and therefore the Learned Trial Judge when
going through the notes of Rangajeewa had not used the notes of Rangajeewa as substantive evidence
in this case but that was used to make sure whether there was in fact a contradiction in the evidence of

witness Rangajeewa or not.

The observation made by the trial judge with regard to WPC Sunila, we observe that the failure by
Rangajeewa to make notes with regard to Sunila in his notes, was clarified by the trial judge in order
to consider the omission in the evidence of Rangajeewa. After going through the notes of Rangajeewa,
Karunathilake and Sunila the court had concluded that the said omission does not go to route of the
case. The Learned Trial Judge had not considered the notes of Karunathilake and Sunila as evidence in
this case but only made use of it to consider the said omission only. The evidence that confirms

Sunila’s presence was established by the oral evidence of witness Rangajeewa and Karunathilake.

In these circumstances, we see no merit in the 1% Argument raised on behalf of the accused-appellant
to the effect that the trial Judge erred in Law by perusing the Information Book Extracts when

delivering the Judgment.

As the 2" ground of appeal the learned Counsel once again drew our attention to the judgment and
argued that the Learned Trial Judge had erred in law by failing to properly evaluate the omissions and

contradictions observed in this case.

As observed above, the Learned Trial Judge was correct and was entitled under law to go through the

Information Book Extracts in considering some of the contradictions and omissions in the case in
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hand. In addition to the above contradictions and omissions our attention was drawn to the evidence
given by the said witnesses with regard to the recovery of the production from the custody of the

accused-appellant.

In this regard, we observe that witness Rangajeewa had referred to the recovery of productions in his

evidence as follows;
Page 44,

& eMDBE SO GMOODL Hes?

I @ q:c80 e odned Do mned H HELO eneiedd DOOVE Ham d&
AR OB ecumd BFM...............

but under cross examination, his evidence with regard to the recovery was recorded as follows;
& PBDOWMEE HOHS D@ BeaMDE NE @GS DUy O?

G ®ed) ©omS D Beamnd) dmed O30 oOEH® mmPned B8 8 esealedd

0 G ol DE DOE HeANO.........
Witness Karunathilake whilst giving evidence had referred to the recovery as follows;
Page 93,

o o8t DOm0 e aMmdOen Hes?

G med Hmed 853 B3O eweEIeld PO QG HJYM
o 3 D ey oPedie Syes?

G O Bed »Osed 0 mined eneaiedd DL g

Page 101,

o: O30 PP G5 DOE) 608 6HEMRH e BFEE 6M®) HBEL?

I 28sed o mned S3®
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& 080 dndow mmudn Bod oldo® DEE?

G & qodmede géonn olow DEEE MMOGBO ©85® DE)
o dn Sos olow DEIC?

G ned DEHd® mdnd olosm D@

Page 102,

& ememd; DuKes HEmde, me?

¢ o8s wdned 853 & mNHD emm HF 2O
o P2 qOO8 OB DO DD 6BITSM DOHD)
o} D&

o ®® @30 6wism DOND) DIBDOEE DPsed mPdned 58 ot Som O
afBD® qLELBG

G YAy

Whilst referring to the above evidence with regard to the recovery of the productions, the appellant
had argued before us that the learned trial judge had erred in law when he failed to evaluate the said
evidence which is contradictory per se in the evidence of witness Rangajeewa and inter se with the

evidence of Karunathilake.

However as observed by us, witness Rangajeewa in examination in chief, had taken up the position
that the blue cellophane bag containing heroin was recovered from the left side shirt pocket but under
cross examinations whilst referring to his notes had said, “®@e@ ©0HOE Heand) dyes O
oo DE0® mudned B3.....” and if the said position is correct it should appear in the notes made

by him during the investigation.
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Even though the Learned Trial Judge had gone through the Information Book Extracts with regard to
the notes made in respect of the dress worn by the accused and the participation of WPC Sunila, the

trial judge had not made any observation with regard to the notes made in respected of the recovery.

As observed above, section 110 (4) of Code of Criminal Procedure Act No. 15 of 1979 provides, to

use such statement or information not as evidence in the case, but to aid it in such inquiry or trial,

and in the case of Keerthi Bandara V. Attorney General (2000) 2 Sri LR 245 at page 259 powers
given to the trial judge or the Court of Appeal by the above provision was discussed by Jayasuriya (J)

as follows;

“The evidence of a witness is assailed as being testimonially untrustworthy on an account of an
alleged vital omission, the Trial Judge or the Court of Appeal merely looks into the statement,
interprets that statement and thereafter decides whether there is a vital omission as urged by the
counsel? In indulging in such a process certainly by both the trial judge and the Court of Appeal are
not using the contents of the statements as substantive evidence to determine the issues arising the

case. Both courts are looking into the statements only to ascertain whether there is a vital mission.

In the said circumstances, we observe that this court too is empowered by the said section to go

through the Information Book Extracts, not as evidence but to aid it in the case before this court.

In this regard, what is necessary to consider by this court is that whether the contradiction per say with
regard to the recovery of the production, goes to the route of the case or can be ignored by us. When
going through the Information Book Extracts we observe that witness Rangajeewa had made two
entries, one as the return entry and the other as the detailed arrest notes and in both those notes he had

recorded that he recovered the blue colored cellophane bag from the left shirt pocket of the accused.

In these circumstances, it is observed by us that the failure by the trial judge to consider the said

contradiction had not prejudice the defence case.
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The Learned Counsel for the accused-appellant drew our attention to the evidence of witness

Karunathilake recorded at page 93, to the effect,

o 8 ndnd e oPedc HyesH?
I 08 ofed o8ued o uned eweaiend amusd Saem

And argued that the term “o®¢e6®” referred to in the said answer was to be interpreted as a trouser

but not as a shirt.

However, in this regard we observe that, witness Karunathilake was consistent in his evidence and had
repeatedly said that the bag containing heroin was recovered from the shirt pocket and not from the
trouser pocket. Even in the answer referred to above he referred to a “¢,@ ©)©edO” (top pocket)
which is only found in a shirt but not in a trouser and in these circumstances, we see no merit in the

said argument raised on behalf of the accused-appellant.

For the forgoing reasons, we see no merit in any of the arguments raised on behalf of the accused-
appellant before this court. We therefore dismiss the appeal and the affirm the conviction and sentence

imposed on the accused-appellant.

Appeal dismissed. Conviction and sentence is affirmed.

President of the Court of Appeal

S. Devika De L. Tennakoon J

I agree,

Judge of the Court of Appeal




