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L.U JavasurivaJ.

The accused appellants (hereinafter sometimes referred to as the
appellants) along with deceased accused K Sirisena alias Wadu Sira
and three others were indicted before the High Court of Tangalle
under Section 140 of the Penal Code, Section 296 of the Penal Code
read with Section 146 of the Penal Code for causing the death of a
woman named Senarath Rathnayakage Leelawathi and; under Section
296 of the Penal Code read with Section 32 of the said code for
causing the death of the said Senerath Rathnayakage Leelawathi.

After trial;the 1*—and 2" Appeltants-wereconvicted under the 3™
charge and sentenced to death. This appeal is from the said conviction

and the sentence.
The 3™, 4™ and 5™ Accused were acquitted on all the charges.

The story of the prosecution is that on the fateful day the sole eye-
witness W. Shirani (The daughter of the deceased) went with her
mother to a nearby well to fetch water. She saw Wadu Sira and the 2™
Appellant coming towards them. Wadu Sira was armed with a gun.
Then they dragged the deceased towards the rear of the Community
Hall. When the witness screamed the 1% Appellant slapped her and

2




uttered the words “DENHGDISS ™IS 6OAEISHDI”.
Thereafter, she has run towards the community hall where

Prosecution Witness 3 Nirosha Priyadarshani was conducting a class.

Sometime later she had heard a report of a gun. Then she has gone in
search of her mother and found her lying on the ground behind the
said Community Hall.

Shirani says that Wadu Sira had an animosity with her brother who
was serving in the Army.

The medical evidence reveals that the deceased died due to gun-shot
injuries received on her head. '

Prosecution Witness Inspector Ananda testifies that when he visited
the scene of the crime, he found the deceased lying behind the
community hall with head injuries. There, he has also observed that
there was a tube-well in the vicinity. When the defence was called

after the case for the prosecution was closed, the 1% Appellant had

denied any involvement to the incident and has testified that Wadu
Sira had carried out the murder. The 2" Appellant has taken up the
defence of alibi.

They have called Prosecution Witness 3, Nirosha Priyadarshani
Dissanayake as a defence witness, and according to her testimony,
Prosecution Witness 1 Shirani came and inquired from her whether

she saw her mother. (vide page 143 of the brief “g¢6e 8@ -

Qz]ﬁf@c} SR &z)®3”). The defence witness further testified that
thereafter she heard Shirani crying out saying that her mother was
murdered.

The main argument of the Counsel for the Appellants is that it was not
safe to convict the Appellants on the evidence of Shirani which is not
corroborated by any other evidence regarding the main incident. The
counsel argued that if Shirani was present and if she had seen how her
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Appeal Allowéd: E

mother was taken, then there is no reason for her to ask from the
teacher “Did you see my mother”.

The evidence of Nirosha meets the tests of promptitude and
consistency and further a question arises as to why the prosecution
tried to suppress the evidence of the above-mentioned witness whose
evidence is favourable to the defence.

It was held in W.A Fernando Vs. The Queen 76 NLR 265 that
though a prosecutor is not bound to expose every infirmity and
weakness in his case, yet when a person is brought up on a capital
charge, and there is some item of evidence which casts some serious
doubts on his guilt, it is the duty of the prosecﬁtor to draw the
attention of the trial Judge to such evidence.

At this juncture it is pertinent to refer to rule 52 of the Supreme Court
Rules which provides thus: “It shall be the duty of an Attorney-At-
Law appearing for the prosecution to bring to the notice of the Court
or Tribunal any matter if withheld may lead to a miscarriage of -
justice.” - '

For the foregoing reasons, I am inclined to agree with the submissions
advanced by the counsel for the Appellants and proceed to allow the
appeal and set aside the conviction and the sentence dated 06.03.2012.

JUDGE OF THE COURT OF APPEAL

Deepali Wijesundera J.:

I Agree.

JUDGE OF THE COURT OF APPEAL






