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L.U. Jayasuriya J.

The accused appellant was indicted in the High Court of Tangalle

under the following counts.

1. That during the period from 15t February to 26" March, 2004 the
appellant committed rape on Hewa Pasgodage Sandya Kumari
who was below 16 years of age, an offence punishable under

Section 364 (3) of the Penal Code as amended.

2. That during the same period except the occasion referred to in
count No. 1, the appellant committed rape on Hewa Pasgodage
Sandya Kumari, an offence punishable under Section 364 (3) of

the Penal Code as amended.




After trial the appellant was convicted on the first count and imposed
a sentence of 10 years Rl and a fine of Rs. 5,000/= carrying a default term
of 3 months. He was acquitted on the second count. This appeal is from

the said conviction and the sentence.

The story of the prosecution is that on the day in question, while the
victim (who has 10 years old at the time of the incident) was attending to
her school work, the appellant placed the victim on a bed afte'} carrying her

and raped her.

After the case for the prosecution was concluded the appellant has
made a dock statement, and has denied his involvement to the incident.
The learned counsel for the appellant argued that the prosecution had not

established the date of offence

On a perusal of the evidence of the victim we find that the learned
Stated Counsel has not ascertained the date of the offence. Even a police
constable prosecuting in the Magistrate’s Court knows that the prosecution
should establish the date of offence but the State Counsel was so negligent

and has failed to ascertain the date of the offence.




We find that the learned High Court Judge too has acted as a sleeping
umpire and was not mindful of the fact that it was her duty to pose relevant

questions under Section 165 of the Evidence Ordinance.

The defence has marked a number of contradictions which had not
been adequately considered by the learned High Court Judge which go

to the root of the case.

The victim in her evidence stated that the incident happened around
2 p.m. but in her statement to the police she has stated that this happened
in the night. In her statement to the police she has stated that he was
raped at the "es)8®@&3t)s wre@ after removing her clothes and the
learned High Court Judge has not considered this contradiction per se. In
her evidence she said that she bled after the act of rape but the medical

evidence shows that there were no signs of rape.

For the foregoing reasons | decide to set aside the conviction and
sentence dated 02.03.2017 and proceed to acquit the appellant on the

first count.




Appeal allowed.

Deepali Wijesundera J.

| agree.
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