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JUDGMENT

K.K.Wickremasinghe J.

The Claimant-Appellant in this case is the registered owner (hereinafter referred to
as the ‘Appellant’) of the lorry bearing number 47-7889. Absolute owner of this
lorry is the Commercial Leasing Company. The appellant leased the vehicie to the
Accused N.H.Nazmi. The vehicle was taken into custody for illegal transportation
of cattle. The accused was convicted on his own plea and thereafter a claim inquiry
was held. At the conclusion of the inquiry, the said vehicle was confiscated. The
Appellant sought to revise the said order in the Provincial High Court of
Anuradhapura. The petition was dismissed. Being aggrieved by the said dismissal,
the Appellant has made an appeal to this court. Though this is an appeal the
caption indicates as if this is initiated by the Petitioner-Petitioner.

This court directed to the Attorney at Law who appeared for the Appellant to file
an amended caption, but it is noted that the caption has filed with the name of the
claimant only. That is also submitted only with the motion. Still no proper caption
is filed by the Appellant. Without wasting further time we wish to consider the
facts and the legal position of this case.




The Accused was the driver of the said vehicle at the time of detection. Accused

pleaded guilty to the above mentioned charge. Accordingly, the said Accused was
convicted and sentenced.

The contention of the Appellant was that he was the registered owner of the
vehicle. The appellant and the lessee have given evidence to the effect that the
vehicle had been cut to allow animals to be transported. The same vehicle has been
used to commit similar offences previously.

The Appellant in his evidence had admitted that he inspected the vehicle. He
further mentioned that he did not look at the roof of the vehicle also he was aware
of the damages done to the vehicle and not asked for damages from the lessee.

The lessee in his evidence had admitted that he gave the vehicle to Anzar to
transport cattle. Further stated, that he was aware of the previous illegal
transportation of cattle. Also admitted, that he cut the roof of the vehicle.

It is decided law that in a vehicle inquiry, the claimant has to discharge the burden
on a balance of probability that the claimant took all precautions to prevent the
offence from taking place.

In the case of Mary Matilda Silva Vs L.P. Habarana, it was held that “thc order
of confiscation cannot be made if the owner proves to the satisfaction of court:

(1) that he has all precautions to prevent the use of the vehicle for the commission
of the offence and

(2) that the vehicle has been used for the commission of the offence without his
knowledge”.

In the above mentioned case, Justice Sisira de Abrew decided that the owner has to
establish above mentioned two matters on a balance of probability to stop
confiscation. Therefore, the Claimant of the vehicle has to prove on a balance of
probability that he has taken all precautions to prevent the offence being
committed and he had no knowledge of the offence.

The Orient Finance Services Corporation Ltd Case [SC Appeal No. 120/2011]
held, that the registered owner should on a balance of probability must prove that




the offence was committed without his knowledge and that he took all precautions
to prevent the offence.

It was elicited that the Petitioner had not taken any step to stop the offence being
committed. He was well aware that the appellant was using the vehicle for
transportation of illegal cattle. ‘

The counsel for the appellant submitted that the charge sheet is bad in law. The
accused has already pleaded guilty to the charge under section 3A of the Animals
Act. The appellant had not instructed the Accused not to use the vehicle for illegal
purpose. Therefore, it is apparent that the appellant has not discharged his burden
according to law. That is that the appellant has not proved on a balance of
probability that he had taken all precautions to prevent an offence being
committed.

Therefore, considering above facts, we affirm the Order of the Learned Provincial
High Court Judge of Anuradhapura.

The Appeal is hereby dismissed without costs.

JUDGE OF THE COURT OF APPEAL

P.Padman Surasena J.

I agree,

PRESIDENT OF THE COURT OF APPEAL
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