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JUDGEMENT

K.K.Wickrergasinghe J.

The Accused-Appellant (hereinafter referred to as ‘Appellant’) in this Appeal had
been indicted in the High Court of Matara for committing the murder of Sunil
Amarasekara on the 12" of March 2007 at Hakmana, an offence punishable under
Section 296 of the Penal Code. The Learned High Court Judge convicted the
appellant and imposed a death sentence on him passed on 19™ November 2012.

The appellant, on the day of the incident, had an altercation with the deceased and
had exchanged blows which eventually led to the stabbing the deceased by the
appellant 10 times and out of which, 8 stab injuries in the chest area, at the
premises of Don Andrias (Prosecution Witness No.1), who was the uncle of the
accused, around 8 pm.

According to the evidence of Saman Pushpakumara (Prosecution Witness No.3), a
boutique owner, the appellant had come by his boutique around 5:30pm fully
intoxicated and had an altercation with the deceased. A similar altercation had also
taken place around 12:30pm that same afternoon where both the parties had been
fuily intoxicated.

According to the evidence of Aruna Shantha (Prosecution Witness No.2), the
deceased and the appellant had an altercation around 3pm in a drunken fit and
threatening to kill the deceased before 6pm.

The defence pleaded grave and sudden provocation. The appellant, in his dock
statement, stated that the deceased was an illicit liquor dealer and the appellant had
several altercations with the deceased during the day and the deceased has used
obscene language on the appellant and had hit him with a club and fled. The
appellant states that he was unaware of what happened after the final altercation.

The Learned Trial Judge, after considering the arguments, held the appellant guilty
since the required Actus Reus and Mens Rea were established. The motive was
also estabiished by the previous incidents and the subsequeni conduct of the
appellant, as he had fallen asleep near a tree behind the house after the stabbing
and had not reported the incident to the police. The defence of grave and sudden




provocation was rejected on the ground that the previous altercations were in the
afternoon, 2-3 hours prior; therefore, it was not sudden.

The Learned Counsel for the appellant submitted that the Learned Trial Judge had
erred in law by not considering the principles relating to application of grave and
sudden provocation or cumulative provocation and prayed for relief of a nature of a
lesser culpability. 7 |

The following cases are submitted by the Learned Counsel:

1. Re Kirigoris[ 48 NLR 407] and Re Piyasena [S7 NLR 226] where it was
held that even mere abuse can amount to provocation.

2. Re Muttubanda [S6 NLR 217]. Re Appuhamy| 53 NLR 313] and Re
Jamse[ 53 NLR 401]where it was held that the test should be an objective
one taking into consideration the social habits, background and lifestyle of
the parties involved.

3. Samithamby Vs Queen [75 NLR 4[9 where it was held that an offender
could be deprived of his power of self-control by GSP...even though there
was an interval of time between the provocation and the killing...if the
evidence indicates that during the intervening period the accused could have
continued to suffer under loss of self-control. ‘

However with regard to the case of Samithamby V Queen [75 NLR 49] the
accused has stabbed the victim only once. Whereas in the instant case the
accused has stabbed the deceased10 times out of which 8 has been to the
chest area. Although the defense of sudden provocation has been raised in
both these cases, the facts of the instant case are of grave nature. Therefore
this case cannot be cited in the instant case.

Considering the facts submitted by both counsel the Learned High Court Judge
imposed the death sentence to the Accused Appellant on 19" November 2012. The
learned counsel for the Accused Appellant is seeking relief by this court to
consider the nature of a lesser culpability by the accused anpellant who has been
incaserated for over two and half years since the date of conviction.




Considering the facts of the case the accused appellant had inflicted 8 injuries to
the chest of the deceased. It demonstrates the murderous intension of the appellant.
Further there were few altercations prior to the main incident. Also the accused
appellant came to the place of incident after consuming liquor and armed with a
knife. Therefore it was not an incident taken place as a result of provocation by the
diseased, as suggested by the learned counsel for the appellant.

Thus there is no reason to interfere well considered findings of the Learned High
Court Judge.

Therefore, the appeal is hereby dismissed without costs.

JUDGE OF THE COURT OF APPEAL

M. M. A. Gaffoor, J.

I agree.
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