IN THE COURT OF APPEAL OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an application for
a mandate of a Writ of Mandamus
under and in terms of Article 140
of the Constitution of the
Democratic Socialist Republic of

Sri Lanka

1. Sunil Anthony Embuldeniya,
No.108, ‘St Agnes’,
Elpichchawatte Road,

Welivita, Kaduwela.

2. Denzil Boniface Wickramasinghe,
No.108/A,

Elpichchawatte Road,
Welivita, Kaduwela.

3. Niranjan Christopher

Wickramsinghe,
No.110/G,
Elpichchawatte Road,
Welivita, Kaduwela.

4. Kamal Roshan Jaya,
No.110/1,
Elpichchawatte Road,
Welivita, Kaduwela.

5. Hewa Thantrige Gamini Sudesh
Kumara Perera

No.112/B/1,
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Elpichchawatte Road,

Welivita, Kaduwela.

Nawala Wattage Sunanda Sujith
Perera,

No.107/A/1,

Elpichchawatte Road,

Welivita, Kaduwela.

PETITONERS

CASE NO: CA/314/2016/WRIT

o gk LD

Vs.

The Secretary to the Minister,
Ministry of Urban Development,
“Sethsiripaya”,

Battaramulla.

The Chairman,

The Director General-UDA,

The Director-UDA (Planning),
The Director-UDA (Enforcement),
The Deputy Director-UDA
(Planning Committee) Kaduwela.
All of:

Urban Development Authority,
“Sethsiripaya”, 17t Floor,
Battaramulla.

The Secretary to the Minister,
Ministry of Megapolis and
Western Development,
“Suhurupaya”, 17t Floor,

Battaramulla.
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11.

12.

13.

14.
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Director General,

Central Environmental Authority,
Director-Western Provincial Office
of Central Environmental
Authority,

Director Complaint Unit of the
Central Environmental
Authority,

All of:

“Parisara Piyasa”,

No.104, Denzil Kobbekaduwa
Mawatha,

Battaramulla.

Divisional Secretary,

Kaduwela Divisional Secretariat,
Malambe.

Director General,

Irrigation Department,

No.230, P.O.Box 1138,
Bauddhaloka Mawatha,

Colombo 7.

Director General,

Disaster Management Centre,
No.120/2, Vidya Mawatha,
Colombo 7.

Commissioner of Local
Government,

Department of Local Government
(Western Province),

No.2, Cambridge Terrace,

Colombo 7.
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15. The Commissioner,
Municipal Council,
Kaduwela.

16. The Engineer,
Municipal Council,
Kaduwela.

17. Officer in Charge,
Police Station,
Mulleriyawa, Angoda.

18. D.L.S. Ranaweera
(The Developer),
No.75, “Nihathamanie”,
Welivita, Kaduwela.

19. Hon. Attorney General,

Attorney General’s Department,

Colombo 12.
RESPONDENTS
Before: Mahinda Samayawardhena, J.
Counsel: Hiran de Alwis with Heshan Thambimuttu for the

Petitioners.

Chaya Sri Nummuni, S.C., for the 1st-12th
Respondents.

Ananda Kasturiarachchi for the 15t and 16th
Respondents.

S.A. Parathalingam, P.C., with Niranjan

Arulpragasam for the 18t Respondent.
Argued on: 08.06.2018

Written Submissions:

by the Petitioners 30.08.2018
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by the 1st-12th Respondents on 14.09.2018
by the 15th-16th Respondents on 21.09.2018
by the 18t Respondent on 29.08.2018

Decided on: 10.10.2018

Samayawardhena, J.

The Petitioners as residents of Elipichchawatte Road, Welivita,
Kaduwela have filed this application seeking a writ of
mandamus directing the 1st to 17th Respondents to perform their
duties by preventing the construction and the operation of the
unauthorized warehouse of the 18th Respondent at No.82/2,

Elipichchawatte Road, Welivita, Kaduwela.

At the commencement of the construction, as seen by several
documents marked with the petition such as X8A-X8C, X9A,
X9A(i)-(viii), X9B, the Petitioners have written letters one after
the other asking the Respondents to stop the unlawful
construction. That has not happened. Then they have filed this
application before this Court seeking the said relief and sought
unsuccessfully an interim order to stop further construction and
operation of the warehouse until the determination of this

application.

The construction of the warehouse is now complete and in

operation.

Then the next question is whether this Court shall, by way of
mandamus, direct the 1st to 17th Respondents to perform their

duties by preventing the operation of the warehouse.
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According to the number of documents tendered before this
Court with the statements of objections, except the 15th and 16th
Respondents—the Kaduwela Municipal Council, the other
Respondents have, in my view, to a great extent, discharged
their duties leaving the ultimate decision regarding construction
and operation of the warehouse to be taken by the Kaduwela

Municipal Council.

Even the 2rd-6th Respondents—the Urban Development
Authority, in paragraph 6 of their (undated) limited statement of
objections filed in November 2016 has stated that “the approval
of building permits has been delegated to the local authority
namely the Kaduwela Municipal Council by virtue of the powers
delegated to them.” In paragraph 9(viii) also the Urban
Development Authority states that “the building approval had
already been given and that is the purview of the Municipal

Council.”

There is no dispute that Elipichchawatte is situated within the
Mixed Residential Zone and the Zoning Regulations marked X4
and X5 are applicable to Elipichchawatte. Those Regulations
have been made and Gazetted under section 8 of the Urban

Development Authority Law, No. 41 of 1978, as amended.

Clause 1 of those Regulations reads as follows: “These
regulations are applicable for entire area within the
administrative limits of Kaduwela Pradeshiya Sabha Area during

the period of 2008-2020.”

Clause 2.1 states that: “Where the use of a site or premises is
designated for a specific use in the Kaduwela Development Plan it

should be used only for the purpose so designed.”
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Then under the Mixed Residential Zone, 16 “Permissible Uses”

have been listed out. They are as follows:

@

o N & 0 A

10.

11.

12.

13.

14.

15.
16.

Residential Buildings

Hostels/ Guest houses with a minimum plot size 500 sgm.
Customer Care Services with a minimum plot size of 250
sqm.

Restaurants with a minimum plot size 300 sqm.

Shops and Retail shops

Bakery and Cafeteria-minimum plot size-250 sqm.
Professional offices with a minimum plot size 300 sqm.
Bank, insurance and financial institutions with a minimum
plot size 500 sqgm.

Medical centers with a minimum plot size 300 sqm.
Religious places with a minimum plot size 1000 sqm.
Vehicle parks

Pre-schools and daycare centers with a minimum plot size
1000 sgm.

Primary Educational Institutions-minimum plot size 2000
sqm.

Secondary Educational Institutions-minimum plot size 3000
sqgm

Social & cultural centers with a minimum plot size 250 sqgm.

Parks and Play Grounds

The 15t and 16th Respondents—the Kaduwela Municipal Council

in paragraph 4 of their statement of objections state that: “the

building constructed on Elipichchawatte Road is a duly approved

building in terms of the UDA regulations and the said building

plan has been approved in 2015.”
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However, it is significant to note that, they do not, either in the
said objections or in the written submissions explain why they
say that the warehouse in question is a duly approved building

in terms of the Urban Development Act Regulations.

The argument of the Municipal Council seems to be that in
terms of clause 2.2 of the Regulations, which states that, “Where
the use of a site or premises is not designated for a specific use,
its use shall be in conformity with the use permissible in the zone
where it lies”, a warehouse can be allowed in a Mixed Residential
Zone. It is not clear what exactly is meant by “Where the use of
a site or premises is not designated for a specific use” and the
applicability of that part to the present issue. Be that as it may,
I assume, what they are trying to do is to equalize a warehouse
with a hostel, guest house, restaurant, shop, bakery, cafeteria,
medical center, religious place, educational institution, park,
playground etc. and to say that warehouse is another
Permissible Use in a Mixed Residential Zone. That is completely
against the ejusdem generis rule.!] [ have no hesitation to
conclude that the warehouse, which is admittedly a commercial
building (as stated in the Development Permit A2) cannot be
accommodated in a Mixed Residential Zone and it shall be
accommodated in a Commercial Zone. Incidentally, under the
Commercial Zone, the 1st item is “Commercial Institutions”.

Hence, the building is in terms of the Urban Development

Authority Regulations is unacceptable and the approval given by
the Kaduwela Urban Council by document marked A5/8R5
dated 24.07.2015 is ultra vires.

1 Where a law lists specific classes of persons or things and then refers to
them in general, the general statements only apply to the same kind of
persons or things specifically listed.
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In any event, that Permit, as it is expressly stated in clause 1
thereof, is valid only for one year and therefore has long expired

by 24.07.2015 and this action was filed on 15.09.2016.

Furthermore, according to clause 9 of the Permit, that approval
is subject to obtaining the other approvals from other relevant

Agencies.

Whatever may be the reason which they try to adduce, the 15tk
and 16th Respondents in paragraph 12(iv) of their objections
have admitted that the Certificate of Conformity in respect of
that warehouse has not yet been issued notwithstanding the
warehouse is admittedly in operation. The fact that the
Certificate of Conformity is yet to be issued has been admitted

by the 18t Respondent-Developer himself by tendering A10.

In terms of clause 7 of the Permit A5, the Certificate of
Conformity needs to be issued before the commencement of the

operations.

The fact that the Certificate of Conformity is yet to be issued
goes to show that the contention that the building is complete
and therefore this application is futile is untenable. The issue
is, arguably, still live, even if the first part of the mandamus is
concerned, which is the prevention of construction of the
building. In any event, the second part of the mandamus, which
is the prevention of operation of the business in the building, is,

undoubtedly, a live issue.

At this juncture, I must also make reference to the Wrongdoer
Principle, which seems to be the further development of the

Roman-Dutch Law principle spoliatus ante debet omnia
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restituendus est?. The Wrongdoer Principle demands: A
wrongdoer shall not be allowed to benefit out of his own
wrongdoing. Vide Seelawathie Mallawa v. Millie KeerthiratneS3,

Subramanium v. Shabdeen?, Kariyawasam v. Sujatha Janaki°.

Even assuming without conceding that a warehouse can be
accommodated in the Mixed Residential Zone, there is a more
serious and more compelling reason why the Kaduwela
Municipal Council could not have given permission to build a

warehouse in the place it has been built.

According to the objections of the 8t%t-10th Respondents—the
Central Environment Authority, the warehouse is (according to
Gazettes 8R2 and 8R3) in “the sensitive area” (as close as only

20-22 meters away from the embankment of the Kelani River)

and therefore the construction of any building, irrespective of

the size or purpose, which is within 60 meters from a bank of a

public stream, shall need prior approval of the Central

Environmental Authority. Admittedly, no such approval has
been taken from the Central Environmental Authority before the
commencement of this commercial building. This is a serious

matter.

The Central Environmental Authority, upon the complaints
made to it, has conducted a site inspection of the premises on
23.02.2016. A copy of the said Inspection Report has been
marked as 8R1. The findings of the said site inspection are

appalling. That Report inter alia confirms that the 18th

2 That means the party dispossessed ought first of all to be restored. Vide
Enso Nona v. Somawathie [1998] 3 Sri LR 239 at 244.

3[1982] 1 Sri LR 384

4[1984] 1 Sri LR 48 at 56

5[2013] BLR 77
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Respondent—the Developer, having started the construction
without prior approval from the Central Environmental
Authority, has, in that process, cleared the River Reservation
and removed soil about 4-5 feet in depth from the embankment
of the Kelani River, which could lead to disastrous situations

including flooding during rains.

Then the Central Environmental Authority has by X12 dated
01.04.2016 informed the 12th Respondent-the Director General
of Irrigation Department (with copies to the 18t Respondent-the
Developer, the 15t Respondent-The Commissioner, Municipal
Council, Kaduwela, the 5th  Respondent-the Director
(Enforcement) of the Urban Development Authority, the 13th
Respondent-the Director General, Disaster Management Centre
and the 17th Respondent-the Officer in Charge, Police Station,

Angoda), to stop the construction immediately.

The body of X12, which is self-explanatory, reads as follows:

216,60 ®O®) 5288530 1283 ¢ 8@
28025 82/2, DBBHD D135 2378, MiBTO, 29NGDR

22535 83DIHEE 2 D@ SZBBIED 6K B¢ BE® 30V BNGES 1) eR
319&HIEHO 35D 60 BB BEMB5S S8 2016.02.23 &5 B e
368536 385880 207 DEE.

DB 8025 WES1eH $NDEEHE S .

1. 2723532 D%EEB 21€80 O @S 9OE 20-22 ¢85 8.93.Ied. Se0dS
Oy DI 8 OE 72 23 B SOE 25 258 3@ s % Jn 28338
60BN BERE 9GS B DI.

2.90573328 26 385 0@ S8BIs 620 E, 8236208 23, 48 4-5 KPS Ko
99603 2388 @B 286 412 DD.

3.600@ ORI B8oBE B D15 2585262 D% 1B ey 38888
2306 25302365253 B)E BB 4B D3 983z 23288382 8B A5
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231828382 $5)@1BS DI D) §B) BsOB) 2358631215207 Hde
PB)65IOBH 638 2581238 D@ SIBBED 0B e 6 4 DD.

e OB SBBS 65HE 683608 BB, 3td 9353 BB, DO S SO
12925 183G 2327 66318 B 60T DM D288 WOGBIZZS 23€e)
665122 EB® 60O #2805 DL 42502 WEB) EENRED.

DIB 60 8OVBINGELI DA FISDHHB 6B 3108 4B DEBE HFS2ED
6®® 2530 w38%B12MEBIDHELBS HyHHE BE® 2820 H® S23BBIB B ZIBIDGD
3253 3O e3een) DB WBSIDE® HB3BN 63E8 GOBSS 1N ©ed.

(emphasis mine)

Then the Central Environmental Authority has by X11 dated
04.04.2016 with copies to the other parties separately informed
the 18t Respondent-the Developer to stop the construction

immediately.
The body of X11 reads as follows:

15 O SBBHD A e E®
2025 82/2, DEBDD D85) 2316, 1390, HREAR
ewis) edDmed e O ORWBDHSO %15 &g BEO HBIVBND 6O
AR08 6D G #¢B %S B SHAICHWO %D 60O gRwdecs
BR85S 3823 2016.02.23 &%) weds’S B8z58enns 8 mE® GE.
DB 8025 WES1eH $NDEEHE S .

1. 83535 DKEESS e HO& 9YSO SOE 20-22 %) 828 &.9G.ed.
Se036 @y DB v SOE 72 2326 3@ DIE 25 23 3@ ew D G
2836 916528 6EIRNIMEIEE 9E3S 42 DD.
2. D538 2G BB ©® SBBBS 6HE 636HNE WS, 38 4-5 RSO
®o 986353 2388 @I W3S e DI.

3. 6GO® KM WBoBEEHS €1 6O #RwBel BEeIRGE FRIe®S)
65OB DD &) BHERIOBE 63 BB RNEB “®
S2385650 5188 B DID.
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DI 600 3B2Bel 3BOBEBE 65D &g WEH B 9EBED
D@ 556 6B 638 AR 125 6ed.

50e, e O OBBBG 6nE 636nE RO, 388 9953 BEO, 6end 6OMSS
#5838 OB e 6 OO 6@ BB INH BEedn
65NWEB) IS, 3t8 9BS 26 190 DD JEBBS e SBBEE &g S B
625365 32 5B5DSO 3758 S 6EE8 6OBBS 253D £338. (emphasis mine)

However, the 18th Respondent has not stopped the construction.
Therefore, the Central Environmental Authority by X13 dated
25.04.2016 with copies to the other parties has informed the
17th Respondent—the Officer in Charge of Angoda Police to take

steps to stop the construction forthwith.

The body of X13 reads as follows:

2168 O® SBBBBD 68 e BE®
2020 8212, DEBDD DB 318, 1B, WD

B W BENCD dVDE BOBmrS 8B 2016.04.04 ExBRD 651§
3% 32 B8Bcs ) 2016.04.25 53D 60O #R218 6B B 4B BOHEE
) GE.

698 33218648 25@BBBRB 65160 8 EB BEE 98BE® S ED
eRe DO 88 9@s Dzl BEmS: 6dm am® gxime, (D8 B8
BOs5)% 2Qew) 12).) Deed 8 625126 9ERBO WOEE) DTN ¢ B
DD D820 8 ez

DI 600 gRwBec BEeIHhEHS 65180 &g WE® BEEO® 98B8d®
90® 553 BBOO DS 23865:@38® ©B3BN 638 SRS x55D) £339.

(emphasis mine)

Thereafter the Central Environmental Authority has conducted
the second field inspection on 28.04.2016. A copy of that Report
has been marked as 8R4. At the end of the Report, the following

strong recommendation has been made:



14
BEed®cs -
1993-06-24 8512 o2 772/22 e8m 45 De@ds 61230 Bedemes 450 3883

28806D8 W8S BE 600 pRwnB8eid BBednwHs 68D DS
2586502052023 D2 @5y 38@15) HAE) 8oBEmEE 9ERES BENEd o) &F

23e) NEDE 9% 5BOG®ID ) 50682 308V #R280 #5@1Bcs
CEO 89DBND DO i Gewme DBDEBBETEL 8 D5rsaB HBSwEO
55 955 0525 BB 23283 DD B3E6d® 3@, (emphasis mine)

Thereafter the Central Environmental Authority has filed an
action against the 18t Respondent-Developer under the
National Environmental Act in the Magistrate’s Court of
Kaduwela and upon pleading guilty, he has been imposed a fine

of Rs.10,000/=.

Thereupon the Central Environmental Authority has issued
8R11 dated 30.08.2016—a No Objection Letter—subject to a
number of conditions, the first of which is “The warehouse
should conform to the zoning plan of the area.” It is noteworthy
that this letter has been addressed not to the 18th Respondent-
Developer, but to the 15t Respondent—the Commissioner,
Municipal Council, Kaduwela. As I have already stated, the
warehouse does not conform to the zoning plan of the area. On
the other hand, it is difficult to understand how even a No
Objection Letter can thus be given to an unauthorized
commercial construction built arbitrarily very close to the Kelani
River causing wanton damage to the embankment of the
river—vide X11-X13. The attention of the Court was not drawn
to any provision of the law, which empowers the Authority to

issue such letters.

The 12th Respondent—the Director General of Irrigation

Department has not filed objections to the main application.
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However, according to the documents marked 12R2 and 12R3
tendered with the limited objections of the said Respondent in
respect of the application for interim relief, the construction is

completely illegal.

12R2 dated 09.03.2016 written by the Provincial Irrigation

Engineer to the Municipal Commissioner reads as follows:

€50 ®o @S 2231 6023 €8¢ BE®

WREIDE @ HHHS 2327 B@1d BE BB HEBDDIBID 3168 DEBHS gz
82/2 ebr 9RNe®H D188 9REIR esexr @ce®d, DBETD,651.75 edH
BOeed 8383 .93, SIS 2 s IBB e O® 9)S 3 9]
62230 328 S B DD WSS BERBeHeEE BBV I . (DO
28156 21657 BOBSS 6O 8O 928853 3O)

60 DI18@E® 622856953560 Ble IHOBEBL 626D BemS e4
#56 8@18% 6231856955560 #8665 65160 H® 9ded 8O & 50
82582 @160 B¢, 83008B5) WO B WE GBI,

98880 e 6B 3EDEG) DO IEBL BewieE VD IBBS BRBHE
DEBBIC@E2 4BD DD 3028y B398, eI 8:080% DRBBICEE B82S
R 2 6@ 185IRBO EME 4B &S Do ozcs 91 EX DBecS KBA
457/15 & 2015.07.24 E58. (D8 B0smnle 6® 8O0 386w 999.) @
DEBBI6s 382381298 DRI D VYD IR BB3crmmcd B mEm cdexs
218 @1 6B 253D 6@23 SR =D 9FE) 888.

$2c 98RE® OBH e ©o @S ) V@ ORBHBO 32D 01BS @B
&R %) 356 D5 ©dDBE 2DBNDRE #rNEB8D BHBIDGH. ©HDE 6O
9EBBO® :8@8® 6228HEIBHED BErnwEm )1 emnsedid D3O
B0XBD BewmSBIH NDB 206D 633:18BBO 3BHERE 6vIB) 38
98R8® 579021858 BB OB G&. DO @8RE® i DEBBISEE 09 dw)
DSBS AFRenHns BB 137 IR DRBBIEE 4DG® BED WOEH)
232 6@%5 2061520 9ER) 8388, (emphasis mine)
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According to paragraph 3 of the said letter, the Irrigation
Engineer has thought that the Permit A5 tendered by the 18th
Respondent-Developer is a forged document! That itself speaks
volumes about the validity of the Permit. No responsible

governmental Agency would have issued such a Permit.

The same officer by 12R3 dated 11.04.2016 addressed to the

18th Respondent has informed as follows:

2RGOE @ HDS B0 9E 8BS 62570 DM% 2oz 01 &8 DBBDOOSSL) 23168
DB325® ez 82/2 clem 9RGON ©iIB® Dr1ées @888® t3enr D
@MBHBHS 85200 HEIB B8 6% RE 457/15 eS&m 46589232 291 DIGE.

RDeE 2015.06.19 8% ) o2 457/15 cSen 28:DERN® DEBBS 2i3ed
38238608 D5 SB8mEE 6csIBL 98RERO #1RD BB WEB e
2205 DAL D5 OBBHEw5S 83886 @EREOWD #e1RD BWBS WEB G
230085 DERBBISEE DAY 52051 DB GE.

5SS VD BB 33 6231856 BE) 4DBEEHB 65160 AB3BEIOB D
e O 9D %) B 523825050 %1783 BSOS 2)1EH O 9DS 2230
980 eeesd 3t 56) #12). OVES W O® &85 B85S OB 832253
8252508 ©0DB)E 8De8DI1DWE 18 ABNEZIBL) BHBIDSEZO 3YeHD 2.

6O 6318 6333 MHBBEE® 3525 FOESS 2B RO GRS DB DSeB.

& %0 60 dSe BD1SE BE® t3een) 62esBIBR 2MEHL DD 6OB) BRI GEX)
IS 28 953 WEB® G 6zmndB 8 2ed c@® PED 62EHED5IH)
ARBencs 0es’ Bwdm 888 832800885 (Compaction) BemE® ©(3es
25398,

Hetd 65I@B MO 6E 6833 DR %15 BEOD OBD VD BB HGDD
353BBOO gD WS DD AFISOBS BDRISEHEE 5 2557 £33, (emphasis

mine)

Thereafter, as seen from A6-A8, the 18th Respondent, having
done the damage, has undertaken to put up a gabion wall to

arrest river bank erosion.
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In this regard, the letter X17 sent by the 13tk

Respondent—Disaster Management Centre to the Central
Environmental Authority dated 10.06.2016 with copies to the

other stakeholders is also relevant. It reads as follows:

e O SBBISO 228 8B BB epozs 82/2, DEBDY D53 2318, MBSO,

fDNCII)

2016/05/16 d2 €% 2Rz D820 Kesr #BY ©odBS BBDE ©HBEDSS
DEBDTOBID 318, NBJO, REDE dSedmcs 665D HEwEOD %»e3de@x’
212320 BDBDRBO Yenene sl OB, DBO KD DKREEE RS 632558
#5563 oz 82/2, DEBDDIBI® 318, MBIO, WAEDS 515 BB 3eHnNsS
N HEE VD IBZBIGE B 24DeCSELES 656D, e HOH® SWBBHHEO
B g ST, S3Bmcs DEeBENE WS AT HZEH BNz 8Oew (04/05)
MBSO ®o 9968 e 953 BBO K DD HSedHdIBr] IR cSWmIH
®Bnensl g3 Towmnd 39&HE e IDS, 60 BODBRND BBwIISD
623265331 BB Je3e Oz ERIGE 6388 93 385 &,

e detd 60853, 33 Fmmeds Be8s xS 553 2016/06/07 D
&5 Beme 10856 382581698 63BGBEE Ko @S 2231 BOBEI G2 B
I8, 93 DEB10E 381 ©® 8016 ©BOWO IS 91D DAL, Ko @S
2)83) B8ORS DR BB BIGE G2NBIGEE & &ER v enn OB 9EmEBRE
O 28oREencs #8855 28036d5O e ©6e BEs H6ed®nes 2RI
#15)OT® Besr D@ 23y HBIAE AR 4B a8, 60 Ko YE 28219
BSIZBIDBO  BBIEENWEENIB DO e B 2DIREOE WG
650N DB, VD PEHHEE ARWBEDE O3 23583 BksDEE ©BO
653D e53D) B8,

50 988 8BidEHEE OO e D@ eddI1mEE 1O BIB® BBDEE
436535123 & 6® B3O $Gen) 92835 2)3S. (emphasis mine)

From the above, it is clear that, the Kaduwela Urban Council
could not have given approval to the 18t Respondent-Developer
to construct a warehouse in the place where it has been

constructed, firstly, because it is a Mixed Residential Zone, and,
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secondly, and more importantly, the place of construction is
only about 20-22 meters away from the embankment of the

Kelani river, which is a highly sensitive area.

I order the 15th and 16th Respondents by way of mandamus to

take steps to immediately stop operation of the unauthorized

warehouse relevant to this action.

Without quashing the decision by way of certiorari, can the
Court stop the implementation of that decision? In the first
place, there is no decision to quash except AS which has already
lapsed.® Even if there is one, the said mandamus would do what
certiorari wanted to do. Professor Wade says: “If on the other
hand a mandamus is granted without certiorari, the necessary
implication is that the defective decision is a nullity, for it is only
on this assumption that the mandamus can operate. A simple
mandamus therefore does the work of certiorari automatically.””
In recent times, this has been recognized as certiorarified

mandamus.$

The 15t and 16t Respondents (the Kaduwela Municipal
Council) shall pay Rs.200,000/= as costs of this action to the

Petitioners.

Judge of the Court of Appeal

6 A9—No Objection Letter by the Central Environmental Authority—is
addressed to the Kaduwela Municipal Council for the Council to take the
decision. A6 and A8 addressed to the 18th Respondent are the approvals or
permissions given to construct the gabion wall to stop river bank erosion due
to the damage caused none other than by the 18th Respondent himself to the
river bank.

7 Wade & Forsyth on Administrative Law, 8th Edition, pages 613-614

8 Rasammah v. Manamperi (1974) 77 NLR 313 at 324; Dr. Lokuge v. Dr.
Dayasiri Fernando, CA/Writ/160/2013 decided on 16.10.2015



