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01. The Accused Appellant (Appellant) was indicted in the High Court of
Embilipitiya on two counts. In count No.01, he was charged for being in
possession of an automatic weapon punishable under section 22(1) and 22(3)
of Fire Arms Ordinance, and on count No. 02 he was charged for being in
possession of 28 live cartridges, an offence punishable under Section 27(2)a
of the Explosives Act. After trial, upon conviction, the learned High Court
Judge imposed life imprisonment and imprisonment for 01 year for counts
01 and 02 respectively. Being aggrieved by the said conviction the Appellant
preferred the instant appeal. As settled by the learned President’s Counsel

for the Appellant at the argument, the grounds of appeal urged are;

1. That the prosecution has failed to prove the case beyond reasonable
doubt.




2. That the inward journey of the productions to the government analyst
was not proved, and that the learned Trial Judge failed to consider that
the chain of custody was not properly established.

3. That the learned Trial Judge failed to evaluate inconsistencies on major
matters between PW1 and PW2.

4. That the statement of the Appellant made from the dock did not receive
proper judicial analysis by the learned Trial Judge.

Case for the Prosecution.

02.

Case for the prosecution in brief was that PW1 and PW2 were attached to
the Sevanagala Police Station and they were on duty at the road block at
Moraketiya junction when the vehicle (a white dolphin van) bearing
registration No. 254-1396 came from Moraketiya towards Embilipitiya.
When PW1 signaled the van to stop, it had stopped further about 08 meters
away from them. PW1 had asked PW2 to go and check the documents of the
vehicle. PW2 had gone towards the van and PW1 had been checking the
other vehicles. In a little whilst time he had seen PW2 and the passenger
who was in the left front seat pulling a weapon from each other. He had
immediately gone towards the vehicle and he had seen the weapon coming
to the hand of PW2. PW1 had identified the passenger who was in the left
front seat as the Appellant. As he went close to the vehicle, it had moved
fast. PW2 then had informed the Sevanagala Police Station over the phone
about the incident. It was also evident that Appellant had been arrested by
the Embilipitiya police and that PW4 had taken over the Appellant and the
vehicle from the Embilipitiya Police Station and had brought to the

Sevenagala Police Station.




Defence case

03.

Appellant giving a dock statement from the dock had said that when he was
at home, one Namal had come and asked him to drive the vehicle to go to
Embilipitiya, as Namal did not have the driving license. At the Moraketiya
Police road block, upon being signaled, he had stopped the vehicle. He had
gone to the OIC to show the license and insurance. Meantime another police
officer had gone towards the van. After opening the side door of the van, the
officer had said that “e® Bewsies ?&” and had shown a gun. Namal had
run away. He also had driven the van towards Embilipitiya where he was
stopped and arrested by the Embilipitiya police. He said that he was not

aware of any weapon being inside the van.

Ground No.02

04.

05.

Ground of appeal No.02 will be discussed first. It is submitted by the learned
President’s Counsel for the Appellant that the prosecution has failed to
establish the chain of custody of the weapon from the time of detection until

it was examined by the Government Analyst.
In Perera V. AG [1998] 1 SLR at page 378, J.A.N. De Silva J held that;

“It is a recognized principle that in a case of this nature, the
prosecution must prove that the productions had been forwarded to the
Analyst from proper custody, without allowing room for any
suspicion that there had been no opportunity for tampering or
interfering with the production till they reach the Analyst. Therefore it
is correct to state that the most important journey is the inwards
journey because the final Analyst report will be depend on that. The

outward journey does not attract the same importance.”




06.

07.

It is important that the prosecution proves beyond reasonable doubt that the
weapon detected in this case was the weapon that was analyzed by the
Government Analyst who prepared and submitted the report to Court. In the
instant case, the Prosecution has called witnesses who detected the weapon,
the officer who was on reserve duty at the police station who took over the
weapon, officer who handed over the weapon to Magistrate’s Court,
Production clerk in the Magistrates Court and the officer who took the

weapon to the Government Analyst.

On 16™ November 2011, at the end of the proceedings the learned Trial
Judge has adjourned the proceedings to enable the Prosecution to add the
police officers who were on reserve duty under whose custody the weapon
was during the relevant period, to the list of witnesses. (Page 102 of the
brief). However, the Prosecution has failed to call the rest of the reserve
police officers under whose custody the weapon was. However, the learned
Trial Judge has addressed this issue sufficiently in pages 11 and 12 on his
judgment. As rightly said by the learned Trial Judge, the productions in this
case are not illicit liquor or illicit drugs like heroin that cannot be identified
by an identification mark or a number. In the instant case it is a weapon (T56
gun), which has an identification number engraved. Prosecution has proved
that the weapon taken into custody at the detection, and analyzed by the
Government Analyst is the same weapon (T56 gun) by the identification
number. Hence, the learned Trial Judge was right when he decided that the
chain of custody of the weapon was established by the prosecution and that
there is no doubt that the weapon analyzed by the Government Analyst was

the same weapon detected by the police officers.




Therefore, I find that the ground of appeal No.02 has no merit and should be
dismissed forthwith.

Grounds of appeal No. 01, 03 and 04.

08.

09.

10.

These three grounds will be dealt together. It is the contention of the learned
President’s Counsel for the Appellant, that the learned Trial Judge has failed
to analyze the evidence of the prosecution. It was further submitted that the
dock statement made by the Appellant was not considered by the learned
Trial Judge. There had been another person with the Appellant in the
vehicle, and as to what happened to him is not disclosed by the Prosecution.
Learned President’s Counsel submitted that there is a doubt as to the person
with whom the weapon was, and that the dock statement in that regard was

not considered by the learned Trial Judge.

Evidence of PW1 was that he saw PW2 and the Appellant pulling the
weapon. PW2 had been outside the van and Appellant had been in the front

passenger seat. Just before the vehicle left, the weapon had come to PW2’s
hand.

According to PW2, he had first gone to the driver. When asked for the
documents, driver had asked him to get it from the person in the passenger
seat. That shows that the owner of the vehicle had been the person in the
passenger seat and not the driver, as stated by the Appellant in his dock
statement. Then, PW2 had gone to the person in the front passenger seat
where he saw a weapon in between his legs. PW2 further said that the driver
switched on the light inside the vehicle, so that he could identify the
Appellant. It is highly improbable that the driver would switch the light

inside the vehicle on, on his own, if he knew that the passenger was keeping




a TS56 gun in between his legs. It is important to note the evidence of PW2 in

cross examination on 16.11.2011 at page 71 of the Court record,;

) @60 g8we?

ok Oend®8

: & 0e8%ed Drvmed 5380 exnenI®e BPced?

o &80 et Bees.

H @500 A8 e200 8H 486 gm0 a0 BuE BO?

for 88 meo.

o om0 88 med?

ot sedesd @,

y: OB D HWHIB ¢.0%0.8. DEOBE BEDBws 882tes »Eag?

¢ T

g PuOw Bursles? esddln ¢dued Snnw gm0 BB ¢ds §b Buce?
ot REOZw Luinw (Dews §id Omezd D157 O ggedr. & eDed 8B ¢dw §mnd gbo.
Y Pumwid & gDedGed Divmed OO viFext B ydwcwr 0m¢d odmnde?

o Oen®a.

It is clear that answering the questions posed by the defence counsel, he
contradicted himself as to how the weapon came to his hand. He initially
said that the Appellant threw the weapon to the back side and immediately
changing his version he said that when he pulled it came to his hand. The
position that was taken by the Appellant in his statement from the dock was,
that PW2 got the weapon that was in a bag after opening the side door of the
van. According to him, the passenger was one ‘Namal’ who owned the

vehicle.




12.

13.

Evidence of the PW1 and PW2 makes it clear that there was another person
in the van. Version of the Prosecution is that the 3" person was the driver at
the time of the detection. Evidence of the PW2 suggests that the owner of
the vehicle was the person who was driving. PW2 said that when he asked
the driver for the documents, the driver asked him to get it from the person
who was in the front passenger seat. Although the Embilipitiya police
stopped the vehicle within few minutes, only the Appellant was arrested
with the van. Prosecution has failed to disclose the 3™ person, nor has taken
any interest to investigate about him. Appellant says he was Namal who
owned the vehicle and that he did not know about a weapon being in the
vehicle. The learned Trial Judge has failed to take into consideration about
the presence of the 3™ person in the vehicle, with the dock statement of the
appellant. A clear doubt is created as to whether the weapon involved was in
the possession of the 3™ person referred to as ‘Namal’ by the Accused, and
the Prosecution has failed to exclude that doubt. Although their evidence
shows that the 3™ person was driving the vehicle, police have failed even to
investigate about him. The evidence of PW2 as mentioned in paragraph 10
of this judgment further creates doubts about the detection of the weapon,
especially as to who possessed the weapon. The evidence of the prosecution

witnesses was that the ammunition was attached to the weapon.

In case of The Queen V. D.G.De S. Kularatne and 2 others ([1968] 71
N.L.R. at page 529) Court of Criminal Appeal held,;

(1

.. when the evidence led for the prosecution lends itself to a
reasonable inference that either of the two persons could have committed an
act, the burden is on the prosecution to exclude one person effectively if it

seeks to attach responsibility for that act to the other person; the best way-




often the only way- in which this can be achieved is by the prosecution

calling as a witness the person sought to be excluded. ...’

14. In the instant case, apart from calling the 3™ person, the Prosecution has
failed even to investigate into that person, knowingly that he was driving the
van, according to the PW1 and PW2. Hence, the grounds of appeal 01, 03
and 04 taken together has merit.

15. In the above premise, I find that the learned Trial Judge has erred when he
found that the prosecution proved the charges beyond reasonable doubt.

Hence, the Appellant is acquitted on both counts 01 and 02.

Appeal allowed.

JUDGE OF THE COURT OF APPEAL

K.K. WICKREMASINGHE, J

I agree.

JUDGE OF THE COURT OF APPEAL




