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Mahinda Samavawardhena, J.

The two petitioners, father and mother respectively, filed this
application in the Magistrate’s Court of Kurunagala against their
son under section 66(1)(b) of the Primary Courts’ Procedure Act

seeking the following reliefs in the prayer to the petition:

a) Issue notice on the respondent

b) Issue an interim order under section 67(3) of the aforesaid
Act preventing the son from entering the land

c) Order the son not to harass the petitioners and their
family members

d) Order not to commit breach of the peace

e) To confirm the peaceful and uninterrupted possession of

the petitioners in respect of the land

The son filed objections by way of an affidavit seeking to dismiss
the petitioners’ application and to confirm his possession to the

land and appurtenant buildings thereto.!

1 Vide page 390 of the brief.



Thereafter the petitioners filed unusually long counter objections
by way of an affidavit containing as much as 244 paragraphs

seeking the same reliefs as prayed for in their original affidavit.2

Both parties have filed a large number of documents in support

of their cases.

Thereafter the learned Magistrate by order dated 28.04.2016 has
ordered the petitioners to be restored in possession as they have
been forcefully dispossessed by the respondent son within two

months prior to the filing of the application.

Being aggrieved by this order, the respondent son has filed a
revision application before the Provincial High Court of

Kurunagala seeking to set aside the said order.

The learned High Court Judge has dismissed the revision

application by order dated 07.11.2017.

It is against the said order of the High Court the respondent son
(hereinafter “the appellant”) has come before this Court by way
of final appeal naming his father and the mother as respondents

(hereinafter “the respondent”).

The learned High Court Judge has not gone into the merits of
the matter, but dismissed the revision application on two

grounds:

a) No exceptional grounds have been presented, and

b) The matter is pending before a civil court

2 Vide page 159 of the brief.



I cannot understand on what basis the learned High Court
Judge has stated that there are no exceptional grounds when
the appellant in the petition itself has averred exceptional

grounds.

In my view, there is no magic about “exceptional grounds”. If
the order complained of is manifestly erroneous, that is an
exceptional ground to invoke the revisionary jurisdiction of the
Court. In cases where the aggrieved party’s only remedy is to
come by way of revision, such as in a section 66 application, as
the right of appeal is expressly denied by section 74(2) of the
Act, in my view, averring exceptional circumstances is not
necessary. Showing “exceptional circumstances” as a threshold
test becomes necessary only in instances where a party who has
the right of appeal comes before the Appellate Court by way of

revision.

Regarding the other ground on which the revision application
was dismissed, no submissions were made by either party before
this Court that a civil case was pending in respect of the dispute
in the District Court. I find no such proof in the brief either. On
the other hand, pending a civil case does not prevent the
Magistrate’s Court or the High Court from entertaining an
application under section 66 so long as no interim order has

been made by the District Court.

In this regard, this is what Sharvananda J. (later C.J.) stated in

Kanagasabai v. Mylwaganam:3

3(1976) 78 NLR 280 at 282



In my view, the learned Magistrate has mis-directed himself
as to the nature of the proceedings under section 62 of the
Administration of Justice Law [which corresponds to section
66 in the present Law] and the ambit of his jurisdiction in
relation to proceedings pending in a civil Court. As was
stated in Imambu v. Hussenbi (A.LLR. 1960 Mysore 203) : “If
a civil Court decided the question of possession even for the
purpose of giving an interim injunction, the Magistrate,
acting under Section 145 of the Indian Criminal Procedure
Code (which corresponds to section 62 of our
Administration of Justice Law) should respect that decision.
But the mere pendency of a suit in a civil Court is wholly an
irrelevant circumstance and does not take away the dispute
which had necessitated a proceeding under section 145.
The possibility of a breach of the peace would still

continue.”

For the aforesaid reasons, I first set aside the order of the

learned High Court Judge.

The next matter to be decided is the correctness of the

Magistrate’s Court order.

At first glance, it appears to me that, the relief given by the
learned Magistrate is not what the respondent sought from the
Magistrate’s Court, and to that extent, the order of the learned

Magistrate is open to challenge.

According to the prayer to the petition as well as the prayer to
the counter-affidavit filed by the respondent in the Magistrate’s

Court, which I reproduced above (albeit not in verbatim), what



the respondent sought for was to confirm his possession and
prevent the appellant from entering the premises. That was on
the basis that the respondent was in possession of the premises
on the date the application was filed in Court. To put
differently, the respondent was seeking relief in terms of section
68(1) read with section 68(2) of the Primary Courts’ Procedure
Act.

But the learned Magistrate granted relief to the respondent on a
completely different basis. That is on the basis that the
respondent has been forcibly evicted by the appellant within two
months before filing the application in Court. The relief granted

was in terms of section 68(3) of the Act.

I must say that the legal principles applicable in these two

instances are not the same, but completely different.
Two issues come to my mind in this regard.

Firstly, the principle that no Court is empowered to grant relief
to a party which has not been pleaded in the prayer to his
pleading. In my view, this is not an absolute principal. I will

deal with it in another case.

Secondly, the system of justice which prevails in our country is
adversarial and not inquisitorial and therefore the Judge shall
decide the matter on how it has been presented before him by

the two competing parties.

Those are technical objections, which I am not inclined to cling
on to dispose of the appeal conveniently, as it would give the

impression to the parties that their substantive issue was not



addressed by Court. That will not auger well for the justice

system of our country.

Hence, let me now consider on what basis the learned
Magistrate decided to grant relief to the respondent under

section 68(3).

Although the order of the learned Magistrate runs into 37 pages,
the decision of the learned Magistrate is based on two

documents tendered by the respondent, which are P50 and PS53.

For better understanding I will reproduce below the relevant

portion of the order of the learned Magistrate.

“02325552802 5166 62302 2688 S HEE 45D D5 1992 Desed €30
CBEENTMNL) 62836E 181230 WE VOB DS 80O 3O€H
6836 D@ D156 BBER® 81572382 IGH) BOBYI Des) @7
DO’ 2015.11.26 & Ex) 683 O Geneidn) 605 31D01 DTS,
DE®) GI1BI6RE® BESE 62398WNER #r0231D e3e) 231D51 DDBS
27 %) 85 DWEBZHSST 6d5€ Desr 19 BERed IOty S,
DO DO edBg 519E eBDBHEWIBS 51 430 6dB8e 31DST DD
31923 DI, DI @70 mEB®IS S BOD eEed 2015.12.01 Ex)
c6d 400 O 80w B8 BO® 39w 6386EH WEBIS
B3EMODBS VOB 2% W6 ) ¥B6, DDEBIBOCE 98823755
0% EPOI® JIRGD 31D 609 4bdFwm edesg 2001
D886 & ©35380WmST BB DHEBHIEWSET DB BHSIB
RI3DBR5I 3DG) & B a6, D5 DBo|) WS GAMBS EBERND
D® edag 806 & #B DD DB G116 60O 68558
I 319HEE WS 323 DD WDy . DENB’ 63538 WST



ey Bienl OB 5BIDNGE Do BEO 6d56DNS
DNEBBOCWOY GOMBS 683e% 81D01 VOB, 50YB; HADD
6232555280 297 8GO 83215 9888 26D 55 62355280 S1 32K
D0 55ery  dneSImomds  8.01  eEamE 85 81512328
BOBINEHE 35 Re NS DO 151296 O 0)F E1D5S
6353880251953 DALY DO RaetnNiok DBLS 6355839201053 8853

&) DOBICS.

ezmeed e 2015.12.01 €5 dWEBDES BB e 6dse d3
NWBIB DEABZICEHBES BRBB EC6MHB) &2 DO B w150
288357 D BeOE 6853 clden 6EDHB 638 938355 WS B
925356183232355)05255, DB #6282 23D 2B@INED 2805235 DEJ S
6$1%5) WS B DEDNDB DO %DeINEdD SEBE BENIEEH
638 0D WO Be s IR A WS B 8IOHHBS &f
OO )G BBO eseen 98823253 26 4 ©23.50 eSen EHG®
BENMRBBS 2832 Be® & DO wmben 63538OWmST DRSS
6231880 3B G B®&FeR ¢ #BHEOD WS B I®S, &F
32510 6855800186 e8DI1DES BNYSL OB DO 63F &&.
6325323905166 319&FeE 6@® MRNDO @ 2015.12.01 &x
£8335® 2 IO 6830dWE®m S%IBE 623G PS2%IBD 6dB€0
2323650 B3R DD ez’ B’ /2932/15 ebem HHNDD WGy
D850 BEeOE F BERed JOEnHmE BEO 6meSHE BDRDIBICS
6528 O EENIB DD emedBe ARWmER6E FDNIBGED 32
38, &F 4250 63558DED556E 2B 2015.12.01 &5 386§
DBDEBBEST LLES)] EBEEDBHHOD edese DESS
DEMHBIEICEESS 45S WS e VDO 2810 35360,



&f 420 cB86EDH®D) 6886E NwBG 63558 ST 6B 5D
¢52) DO BSews WSS, &F 5D cBeERH®D 6d8ed 36
63538 4BS WE® 3BE NWBB HHOD BRI @ 8eH?
Bewsin 3O, 600 BenIne 80¢ 8B BE@ ese)
CMGEE 0IBH  BeGIneG OB, K3 DRSS
3R E BB BNIGEL) BBEDR OELS 9955 OB 6% 6O
B6sIHcs DEBDIBIDS ¢§25) DDOBS NRSOBS B3s® 2 3S.”

The learned Magistrate in that order (which I have underlined)
stated that the respondent has admitted that the appellant,
upon the Business Names Registration Certificate marked V1,
carried on the business (in the name and style of “Dias Motors
Engineers and Sales”) in the premises and he (the respondent)

together with his wife as partners of that business depended on

the income of that business. (“®@z53 MR ©235323® 207 EHYG1®
3zn® 988355 WESB 685589mmST Bk WS A3enS
DDNEB S .01 6EAHBE @) 0152390 3DBIDIGHE) BB BE
@53 DO 512916 O3 YE DB} 68355839 G1D B3 VOB D
Gre9010®% DBB 23532390105 BB & DD»3cs.”) That means,

the learned Magistrate was satisfied that the business was
carried on by the appellant and not by the respondents, which is

not unusual concerning their advanced ages.

The learned Magistrate has then considered the complaint made
by the respondent father to the police on 01.12.2015 marked P2,
just 8 days before filing the application in the Magistrate’s
Court. In that complaint the respondent has stated that he
gifted the property in suit on 26.11.2015 by way of a deed to his
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grandson (daughter’s son) and padlocked the entrance gate and
employed a security guard in fear of reprisals from the appellant.
Thereafter the appellant son on the following day, i.e. on
27.11.2015, has inquired from him why the premises were
padlocked, at which point the appellant has been informed
about gifting the property to the respondent’s grandson. The
respondent has become furious about it, and on 01.12.2015 has
forced open the gate and chased away the security guard. The
respondent has come to know about this incident from his
driver. That means, the respondents were not living in the

house adjoining the business premises. This has been noted by

the learned Magistrate in his order. (“®@z53 6278581 382538
928353 EDB HS® HIKsE OB Be® ©353e89WST
#8EF6D 6d86E 8858 BDetd 380 88 DD ezldr B a3,
DB 623 02 eSe% 31OHAIE BES BT 6835589 G D 380D
23858 923 651523 & DO H:¥NY S 621D B) ™S, AeH3 B I®
Q%) 605 e & sSes’ ¢ Dne®S Bwsedr IS DD 6823 38, &
375D 65EB)E1 D8O 36§ 623552892 G1 98E35S 2 Sre 8309
302 cl&m GEDHERE WO 86e3B0B1DBEE clew DD
ADNIBSO B 2ES.”)4

It is relevant to note that the respondent had earlier gifted the
premises to the appellant in 20015 and thereafter, unknown to
the appellant, has revoked the deed of gift on his own, before he
gifted it to the grandson on 26.11.2015.

4 Vide page 55 of the brief.
5 Vide the deed at page 320 of the brief.
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Let me now refer to PSO and P53. P53 invoice® goes to prove
that the private security firm employed a security officer to the
premises from 27.11.2015-30.11.2015. P30 affidavit” has been
given by the security officer who was on duty when the appellant
stormed the premises on 01.12.2015. He states therein that he

came to the premises on 30.11.2015.

That means, private security guards had been employed from

27.11.2015-01.12.2015 only.

The learned Magistrate has come to the conclusion that the
appellant forcibly dispossessed the respondent on 01.12.2015,
which is within 2 months prior to the filing of the application,
because at that time the respondent had padlocked the premises
and employed a security officer to protect the premises. This is

a superficial way of looking at the issue.

It may be recalled that earlier the learned Magistrate came to the
conclusion that the appellant ran the business in the premises.
Thereafter the respondent, on 26.11.2015, gifted the premises to
his grandson and padlocked the premises and employed a
security guard. Why did the respondent padlock the premises
and employ a security guard? That was to prevent the appellant
from entering the premises. Then it is clear that, it is the
respondent who first dispossessed the appellant and padlocked
the premises within two months before filing the application.
The appellant has forcibly entered the premises five days after
such dispossession. The respondent filed the application on

09.12.2019. Under those circumstances, the respondent cannot

6 Vide page 356 of the brief.
7 Vide page 352 of the brief.
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be granted the relief under section 68(3) on the basis that he
was dispossessed by the appellant within two months before
filing the application as it was the appellant who was in
possession of the premises before he was first dispossessed by
the respondent within two months immediately prior to filing the

application.

I set aside the order of the learned Magistrate dated 28.04.2016
and allow the appeal of the appellant with costs.

Judge of the Court of Appeal
K.K. Wickremasinghe, J.

I agree.

Judge of the Court of Appeal



