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Arjuna Obeyesekere, J

The Petitioner had joined the Sri Lanka Army on 2" May 2011. The Petitioner
states that having entered into an agreemen: with the Commander of the Sri
Lanka Army, the Petitioner had followed a course on X-ray Technology from
20" January 2014 — 21* January 2016. The Petitioner has not produced a copy
of the agreement that he signed, but has produced marked ‘P1’, a specimen of
an agreement that is usually executed when such training is provided. The
Petitioner states that in terms of the said agreement, he was required to serve
the Sri Lanka Army for a period of 10 years after the completion of the course
or else pay a sum of Rs.100,000/= if he was to resign from the Sri Lanka Army

prior to the completion of the said period.

The Petitioner has been absent without leave from the Sri Lanka Army since 7
April 2016, and continues to remain so. He states that even though he made an
application to be discharged from the Sri Lanka Army at the time a general
amnesty was offered to all persons who had-been absent without leave, the

Petitioner had not been considered farsuch-an amnesty.

The Petitioner states further that he made a request that he be discharged
from the Sri Lanka Army upon the payment of the-course fee, but that his
request was turned down by the Sri Lanka.Army, by its letter dated 16"

October 2018 annexed to the petition marked ‘P9’, which reads as follows:

‘D emds 80D goe DIfn @00eP sodech ROD o B0 we®m @
280 068 Pose Fed Diewods 2Qd © &), esiDBm, MO, e



cognd oo geond B0dP cognd oo qiod, goe SBBo aaEme
aoe8d eddn wo gided @ 03 w0 g8 MeE0 0.

Oed®, gon edew BES D) gid ©0f, DB ©NDEPOS ocH @dd

o800 c0bs dwe fees Hwwosn EIH AdES eme & godr eedes
0aBE0 gud coRds ®0 ALIWO CD) WEBRP FOESDRD BOR Seamesm)

(508 ea@iBO edwd emei®die) cm) cdar csns ¥ gE WD aa@s®
D) eMERD QL ©Y) ecden Jem O8ePsln OSn ©@O OH&
gfedfen Bomws evs agio.”

The Petitioner claims that although his application was refused, Sri Lanka Army
had allowed two other Corporals, namely Karunaratne and De Alwis, who were
similarly circumstanced as him, to resign under the general amnesty. According
to ‘P9’, Corporal Karunaratne had been sacked from Sri Lanka Army upon a
directive by the Ministry of Defence. Corporal De Alwis had been‘sacked from
the Sri Lanka Army on the basis that his services are nolenger required. ‘P9’
goes on to state that “@&f geqd® @ o) «Dad HBE ccdez D)FTHD codecty
®H0 @R ®8e)eds gad VR ocm GaBn EAE eMPD.”

Aggrieved by the fact that his application for a discharge had been refused
while the applications of the above Corporals had been allowed, the Petitioner
has complained to the 3™ Respondent, the Human Rights Commission of Sri

Lanka (HRC).

The power of the HRC to investigate complaints received by it has been set out
in Section 14 of the Human Rights Commission Act No. 21 of 1996, and reads

as follows:



“The Commission may, on its swn motion or on a complaint made to it by
an aggrieved person ..., investigate an allegation of the infringement or
imminent infringement of a fundamental right of such person or group of

persons caused
(a) by executive or administrative action; or

(b) as a result of an act which constitutes an offence under the Prevention

of terrorism Act. No.48 of 1979, committed by any person.”

¢
In terms of Section 15(1) of the HRC Act, “Where an investigation conducted by

the Commission under section 14| does not disclose the infringement or
imminent infringement of a fundbrﬁental right by executive or administrative
action or by any person referred to in paragraph (b) of-section 14, the
Commission shall, record that fact, and shall accordingly inform the person

making the complaint within thirty days.”

By letter dated 29" November 2018, annexed tothe petition marked ‘P1Y’, the

HRC had informed the Petitioner as fellows:

“@0 cidfded ocms WOy go D88 ciEeBde? v8 1Y oo, R B8
9CE i cHDG ER) RO eEnd § @M W MHYLD 68 D On OB&
@c 2018.11.16 €& eCdn R8w & c&lo) g 80 @8ed ocms ol aad
22 9@ i ovaw cmPes omed Dew ®de wded Hw De o
DIOMRE eMOs OY, @ @ D9 GNP cwPes oM o©OOOW 68

oddernsl VtHnd cmbs ROY woiEneds s508."

Dissatisfied by the said decision in ‘P11’, the Petitioner has filed this

application, seeking inter alia the following relief:



1) A Writ of Certiorari to quash the decision in ‘P11’;

2) A Writ of Mandamus directing the HRC to conduct an inquiry into the

Petitioner’s complaint.

The Petitioner admits that he has been absent without leave since April 2016.
Having joined the Sri Lanka Army, and having entered into an agreement to
undergo specialised training and thereafter serve Sri Lanka Army for a period
of ten years, the Petitioner is now attempting to unilaterally withdraw from
the said agreement. The fact that the Sri Lanka Army has sacked two other
Corporals, whether similarly placed or otherwise, is irrelevant and does not
mean that the Sri Lanka Army must also allow the Petitioner.to leave the Sri
Lanka Army. As pointed out in ‘P9’, having spent large sums of money on
training the Petitioner, it is important that the services of such trainees are
available to the Sri Lanka Army. In this background, this Court does not see any
illegality or unreasonableness in the decision of the HRC in ‘P11’ that the
complaint of the Petitioner does' not-disclose an infringement «of the

fundamental rights of the Petitioner:

In any event, this Court is of the view that the conduct-of the Petitioner in
absenting himself from the Sri Lanka Army since April 2016 disentitles the
Petitioner to a discretionary remedy such as.Writs-of Certiorari or Mandamus.

This position was upheld in Selvamani vs Dr. Kumaravelupillai and Others’

where this Court held as follows:

! (2005) 1SLR 99; per Sisira de Abrew J.




“A person who is seeking relief in an application for the issue of a writ of
certiorari is not entitled to relief as a matter of course, as a matter of right
or as a matter of routine. Even if he is entitled to relief, still the Court has a
discretion to deny him relief having regard to his conduct, delay, laches,
waiver submission to jurisdiction are all valid impediments, which stand

against the grant of relief.”

In the above circumstances, this Court does not see any legal basis to issue
formal notice of this application on the Respondents. This application is

accordingly dismissed, without costs.

Judge of the Court.of Appeal

Yasantha Kodagoda, P.C., J/

President of the Court of Appeal

lagree

President.of the Court of Appeal





