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CA No. 217/2017 H.C.AvissawellaNo. 09/2014

R. Gurusinghe, J.

The accused-appellant (Appellant) in this appeal was convicted by the
learned High Court Judge of Avissawella on 12.09.2017 for being in
possession of and trafficking 132.06 grams of heroin and was sentenced

to life imprisonment.

Being aggrieved by the said conviction and sentence, the appellant

preferred this appeal.

The grounds of appeal are as follows:

1. The learned High Court Judge has failed to analyse the
improbabilities of the prosecution version of the case and thereby
the conviction is unsafe.

2. The learned High Court Judge has failed to analyse per se and
inter se contradictions in the evidence of the prosecution, which
creates a reasonable doubt and thereby the conviction is unsafe.

3. The Trial Judge has misdirected himself expecting an exculpatory
explanation in addition to the fairly long dock statement and
applying irrelevant legal principles to discredit the version of the

defence and thereby the conviction is unsafe.

According to the prosecution version, PW2 PC. Mahinda who was
attached to Police Narcotic Bureau (PNB) had received on 17.02.2012 at
about 16.50 an information that a woman, a mistress of Loku who was
imprisoned, living at Dikhethepma area dealing heroin and the informant
was willing to show the house of that woman. This information was

passed to PW1 by PW2.

Accordingly, PW1 Rangajeewa Inspector of Police had arranged a raid
immediately. PW1 was accompanied by PW2 PC Mahinda, PC Asela, PC

2



Vakista, PC. Susantha and PW5 WPS Samanlatha. They left the PNB at
about 17.25 and reached Dikhethepma junction at about 7.30 p.m. The
vehicle was parked near the Dikhethepma junction. They have waited for
the informant to come. At about 8.00 p.m. when the informant had
come, PC. Mahinda left with the informant at 20.10. PC Mahinda
returned alone at 21.00. When PC Mahinda and the informant went to

the accused’s house, it seemed to them that there was no one there.

Mahinda left the informant there and returned to the police vehicle and
waited for a telephone call from the informant. Mahinda received a
telephone call from the informant at 23.45. Then the police team left
Dikhethepma junction towards the house of the appellant by their
vehicle. After about 15 minutes, the vehicle was parked at a certain
place and Rangajeewa PW1, Mahinda PW2 and Samanlatha PWS5 reached
the Appellant’s house on foot. Rangajeewa and Samanlatha were waiting
at the rear door of the house of the appellant and PC Mahinda at the
front door. On the instruction of Rangajeewa, Mahinda identifying
himself as the police called out the inmates asking them to open the
door. Then the appellant had come out from the rear door of the house
with a bag. She was stopped by PW1 and taken inside her house. PW 1
Rangajeewa had switched on the lights and opened the front door for
Mahinda to enter the house. The bag which was carried by the appellant
had six bags containing heroin. The appellant was arrested and taken

to the PNB where the substance was sealed.

The version of the accused is that the Police came to her house in the
night. She was sleeping with her children when the police had come.
They asked her to open the door and she had opened the front door.
There was no any female officer. One of the persons who entered the
house pushed the appellant and made her to sit on a chair. Thereafter
more persons entered the house from the front door and closed the door.
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The person who pushed the appellant had shown his PNB identity card
and asked her for drugs. The appellant had then said that she had no
drugs. Then they assaulted her and searched the house and found no
illegal substance. They dragged her to the jeep and took her to the PNB.
At the PNB they had her handed over to PWS5 P.S. Samanlatha.
Rangajeewa and another person had brought a parcel. There was a
substance which they had filled in bags and they had taken the thumb

impression of the appellant to that bags.

According to the appellant, there was no way to escape from her back
door as one side had a parapet wall. Other side had a barbed wire fence

and the remaining side was the house itself.

Counsel for the Appellant argues that the Trial Judge had failed to take

into account the visible improbabilities in the prosecution version.

The alleged information received by PC. Mahinda only says that the
accused is dealing with heroin, living at Dikhethepma, and the informant
could show the house she lives. There was no specific time or place as to

how the police could detect her with heroin.

According to PW1, he had received the information at 17.00 and they left
the PNB at 7.25 p.m. They have acted as soon as possible. They reached
the Dikhethepma junction at 7.30 p.m. They had been waiting at
Dikhethepma junction until 23.45 for 4.15 hours. At about midnight
only they reached the accused’s house. The officers left in such haste.
However, they spent four and quarter hours at Dikhethepma junction.
The Trial Judge has not considered the improbability that a police team
waiting for more than four hours at a junction in a vehicle. There was no
reason for them to leave the PND in such haste when considering the

alleged information.



It is the position of the defence that from the beginning that PWS5
Samanlatha had not been a member of the police team that came to her

house.

Initial outward entry of PW1 does not contain the PWS Samanlatha’s
name. After making the entry, PW1 has signed the entry. In that entry,
even the reading of the odometer was recorded. To read the odometer,
one should come to the vehicle. It is the position of the prosecution that
the PNB is at 3t floor of that building. Once they come to the garage,
they do not go back to the PNB to make any entry regarding the vehicle.

They would include such information only after coming back to the PNB.

What was the necessity for PW1 to make another entry after signing the
earlier out entry? When this entry is confronted, answer of PW1 was, “if
there was any mistake or deficiency, he would correct it and sign it
again”. The position of the defence was that PWS never came to the
accused’s house. The Trial Judge had not allowed the defence to cross-
examine on this point further stating that the Defence Counsel was
repeating the same question. Generally, the same question is not allowed
to repeat. However, this was a very important point for the defence.
There was a good reason for the defence to question on this point. The
answers given by PW1 on this point were somewhat evasive. Therefore,
the questions with regard to this point should have been allowed. The
defence was denied a fair trial by disallowing certain questions of the

defence which were very relevant to the defence’s case.

PW1 says Mahinda went to see the accused’s house with the informant
at 8.10 p.m. and returned to the vehicle at 9.00 p.m. Since 9.00 p.m.
until 11.45 p.m., PW1 and PW2 were inside the vehicle. When PW1 was
cross examined on whether he had asked PW2 the distance from the

vehicle to the accused’s house. PW1 said that he didn’t.



When PW1 was cross examined on whether PC. Mahinda went with the

Informant by a vehicle or on foot, the answer of the PW1 is as follows:
At page 183 of the brief:

QTR0 O8I BegBwor Bod SfBmibued Bow BEac @ows
N EOO IO BY I VY 2 O» 58w vy edaH o€ S®wn 83wo.

957 90 88s7¢ Bod wecEsi ol BwEr ®® gryed myw:.

This is clearly an evasive answer. If the raid was conducted as unfolded
by the prosecution witnesses, there is no necessity for PW1 to evade any
answer. This answer is not only evasive; it lacks respect and courtesy to
the Court. The learned Trial Judge should have been mindful that
although the question was put by the Defence Counsel, all answers were
given to the Court, not to the Counsel. However, the Trial Judge in the
Judgment (page 573 of the brief) says that the prosecution witnesses
were very respectful and PW1 has given evidence in Court in a manner

which was very transparent and confident.
Judgment says thus:

“000 w8 900 BBBE eRw PO alWmiemw 9ebed w8 e PO
adm0enwd RiBvmede. ©owdd® gdmieme emedd 9m®n enecdewsy
@00 BdDwRBe ocn oP® w8mo; wnH ocw w8 et ¢ O
8O ®mwd Y w8 ¢¥ Dnw ¢nd BB3Fvenw Bu”.

This observation is not sound or logical when considering the evidence of

PW 1 PW 2 or PWS5.

The distance from Dikhethepma junction to the house of the accused is
not a material fact, according to PW1. His position is that he did not
inquire from PW 2 the distance from the vehicle to the Appellant’s place
during that 3 hours. He says once they received the telephone call from

the informant, he left the Dikhethepma junction by the vehicle. It took



about 15 minutes to go to the place where the vehicle was stopped.
According to PW5 Samanlatha, after the vehicle was stopped at a certain
place, it had taken about 14 or 15 minutes to reach the accused’s house

by foot.

According to PW2, distance from Dikhethepma junction to the
accused’s house is about 400 or 500 meters. However, PW1 says
it took 15 minutes to go to that place by the vehicle. If it took 15
minutes as described by PW1, speed of the vehicle would be two
kilometers per an hour. The inconsistency and unacceptable
nature of this evidence was not considered by the learned Trial

Judge.

When the police called out the inmates of the house at midnight,
the accused woman was sleeping with her young children.
Immediately, she took a bag of heroin and went to the rear door
and opened it with a sound that could be heard by the police and
while she was opening the door, she was carrying the bag in her

right hand. This part of testimony is also highly improbable.

In Punkody vs AGCA 11/2005, the test of probability has been

discussed at length. Salam J considering a similar situation said,
“The manner in which the raid had taken place and under the
circumstances under which the accused has been arrested red-
handed as claimed by the prosecution, while the accused lady
walking into a trap knowing very well that she was to be trapped,
demonstrate the absence of prima-facie case for an offence
particularly under section 54(D) of the Poisons, Opium and
Dangerous Drugs Act. It is common knowledge person extensively
dealing with such prohibited items for financial gain knowing very
well the consequences would never have acted in the manner the

prosecution claimed that she did act.”



PW1 says that he had brought sealing equipment. When he was
confronted with his notes and asked that there was no such entry in this
regard, he said that it was a mistake. There were large number of
mistakes in the evidence according to the prosecution's witness. All these
mistakes were allowed in favour of the prosecution. They have not sealed
the substance at the accused’s place. PW 1,2 and 3 had given different
accounts for not sealing the substance at the Appellant’s house. This is
compatible with the position of the defence that the heroin was

introduced at the PNB.

Then PW1, PW2 and PW5 went to the accused’s house on foot; they had
left three male officers with weapons in the vehicle. It is difficult to
believe PW1 and PW2 with the female officer going for another 15
minutes’ walk in the dead of night to an unknown place, leaving behind

three male officers with weapons in the vehicle.

Contradictory evidence:

Inward entry made by PW1 at 5.00 a.m. on 22.08.2012 states that he
had employed two officers at the front door of the accused’s house while
he and PWS5 went to the rear door. When he was giving evidence, he said
that only PW 2 Mahinda was kept at the front door. When he was cross-
examined drawing attention to these notes that there were two officers at

the front door; he said it was a mistake.
At page 122 of the brief PW1 says as follows:

‘@O, mn.0m.0m0. BOTEHIE BJuw ©¢d Y. dncE Mmedemm a8
510880 . Jowvded @ OB ©d Boan v,  @¢d
O0amedEy WEDOB. I @8 ecsizn 9wfddsy dEwd OIm
™ E .



At page 193 and 194 on the same point, he says thus:

M%: @2 YE® 8 ©c8x BOD Omme, VD @60 CO DRICOD PBIDEENO  EQC
D CEDEDBD B0 BBE?

c: BQC P OOB QDLW PN BBE 30538 grIvNn.

mM%: &0 »EsY & ¢QE G Eo»D B BOD »H® I eRasie?

IoF DLO® wOWsT e Bowmlerd §edm @IS BLE, FOOsIesy
OB OE.

m%: 23 5 2EO0 GE» writBewd w8 ) BODes’ BJue ©¢dd Eows’ A
9de @@QC W CEEDHD (i BWE?

o Bet BesIs) @18, D0emB BB AN EQC D0,

At this point, the Trial Judge had stopped further questioning on
the same point. Although this is not a significant contradiction, the
learned Trial Judge should have allowed the defence to ask why he

had said so in examination in chief.

When PW2 and the Informant went to the accused’s house, there
were no lights on and there was no sign that anyone was inside the
house. When the police team went there at midnight, position was
the same. According to PW2, the Informant had said that the doors
were closed and lights were off, and he believed that the relevant
woman may be sleeping inside the house. This cannot be treated
as “information”. The position of PW1 and PW2 was that the PW2
had left the Informant near the house of the accused to be vigilant
and inform the PW2 if she comes home; there was no such
“information”. It is very difficult to believe this story. The police
team had been waiting for more than four hours to receive the

above “information” from the ‘Informant’.



Unsatisfactory nature of the evidence of PW5:

“PWS says that when they have been waiting at Dikhethepma
junction; the Informant came to that place. When cross examined,

she says, she did not see the Informant’.

At page 299 of the brief PW1 says:

mM%: e 19.30 © T 918® MWedrwd Cwr @DE §058D e®@imndic meg?
o SOw 2D @v BIwr @SR B Beehs) enz.

M%: em0nciwo &€ wwrc?

(& 0.

m%: &y Bwd¢ 5 8hmed?

oy e 20.00 © 3@,

M%: emoncmd 8186 8550 e@imuie 8L HouI?

o @. @20. 9036 @8xic Be 8w @ B swfwr B0 800 Guo.
m%: »g¢?

Ior EDIORCIT.

m%: 8o »Yoc Bed?

o @0. @20 9036 ©8BsYe 5 ©@mTRT .

Having answered in the above manner in evidence in chief, when
cross examined the position was that she didn’t see the informant.
PWS5S was cross examined about the surroundings of the accused’s
house. All those questions were answered by the PW5 either as 1

did not see’ or 1 cannot recall’.
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A body search of the appellant was carried out only after she was
taken to the PNB. There was no reason to search her bodily at that
time when PW1 thought it fit not to search her bodily in her house,
when they arrested her. If PW5S Samanlatha was there at the
arrest, such a bodily search should have carried out at that time.
The evidence with regard to a body search is also contradictory.
The return note made at 5.00 a.m. on 2274 August 2012, doesn’t
say that the accused was bodily searched by Samanlatha. It says
that WPS 208 Galpotta had bodily searched the accused. This
evidence is compatible with the defence’s position that Samanlatha

was not a member of the Police team.

PW5 could not say whether the accused’s house had windows,
whether there was a fence or wall or even a line of trees around the
accused’s compound. PWS was not able to say how they entered
the compound of the accused. She was not able to say whether

there was a gate, whether there was a stile or anything like that.
Certain parts of her evidence are reproduced below:
At page 325 of the brief:

M%: 05 mosimw BEiadsy 83w BuE DO @nm vy BB BOD?

. 90 @mm .
At page 331 of the brief:

M%: @i OOEOE wewr EOD WD BIE) WILR Yoo MIPE® oI ?

¢ Bog od Onm mywi. Jeem Onmi.
At page 336 of the brief.

M%: coF8m08w Eddded Bwr BOD @dEed OO & BOD VFHWC; Emac
5101880 DRed Onmed e & mcenw?
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oF RIS wOITTVewWs wOWSTeDE) DWW BOVET DD OO VeI
eesneyds.

M%: & @0eded AW g0, e BwE Busis gongBe?
IoF ©0 Omz BNV, BOVBTY BIDL.

However, in the evidence in chief, she had given a detailed account

of PW2 and the Informant.
At page 337 of the brief:

M%: eoF8m08w AD & Vel ®O5T WEI BODO ¢DEGed 0B Bimede ®OsY
meE?

o »8wO® Burdm gongyB. wOws! ewcs By SBEICD.

M%: @3 cFB0 ¢ FICWBO WIVBIOE WCHBT ¢ N0 DD BEB ¢k Omm BNV
BOeO ©B¢?

oy ®® 8wy ODEO ¢®@n0d Onmed Bews edOE OB BwEr BOO.

She could not say at least whether the vehicle was a jeep or a van.
According to PW 1 they refueled the vehicle at Narahenpita. PW Shas no

recollection of this fact.

At page 340 of the brief

mM%: & a@de&dGed cOewsy Begiadsy Yo »w3 aedwe?

o 9036 ©8BxYc BgnBuwo @eden. ©m0ndmcws 386 gDedGied.

mM%: od» BB Begodowd e vnde?

o ®©0 Om® (.
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At page 341 of the brief:

Answering whether Mahinda went by vehicle or on foot. She
answered, “s8zY Bwig Do By Bwig Bue BesIm aungd’.

Then she was questioned about Mahinda’s return. She says:

mM%: @y s @&med s8s3¢, Drvmw Bsie?

c: 00w OO QY &5 B€nwr. DINBWBBT D¢, 5T §0¢ cveny mr.

At page 342 of the brief:

m%: Dwmed EEEE) Boex & 53 ®E BDD 0537

oy BDes o0 GBI d¥»mC WEE W, @D 0®IBSY HIDCHEE.

M%: ©md0d &m0 ¢oRBIC?

It ¢S MY&rene BOD OO auwyd.

Next question regarding the house of the accused.

At page 344 of the brief:

mM%: B 0@ Ded gmceBsy ¢ B esy?

o BOw 0@ gmswe B BwsIny geongd. 60, S% moced 9emcdsy

8308 BOeary.

M%: ©c@vwEBOwE, nBBVwHE, G 0wdE mO» ¢ Bown ¢?

o I BusIs auwgd ©0 Omm 5301 08 B AP Dod Onma.

@20wsy @DEI B
At page 345 and 346 of the brief:

M%: Ao OO B8O edny gimmded d8wr & ¢Dedde Bresy myw?

o Boed peocime B ¢@ Bgeed. gD gpeCimews’ ¢ud B cdamw §un

2daH MAW@iensd. Bow ¢cSamed CE 005D &adA.
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M%: @20 Om® v ©® B e grnded Bdwe BLE?

It ©0 BOO gesngB S0.848.
At page 348 of the brief:
m%: ®w Boel o By enc?
o ©0 D»m L.

mM%: B 880 Beadm gh® Dedd @i Bgees?

It OO0 O . Boww BPewn. I pecimows’ m»OB8 a8 o® Bow
leablolafclof

m%: ©° guxier’ AR e®® D100 Buw Bdew, PR DedD e@Irdae Byeed?
o ®©0 O (.

At page 349 of the brief:

M%: modews Belenc? 0dOEsY vy D10 B v, mOI D101 B enc?

o ®0 @mm 1.

mM%: @ 9ROV FPEHET EIENIOC?

o ®0 I BusIm aswid cn@ieems.

mM%: 5@z BODesy & ¢deded Bdw 8Yuuend Gwr BweEe?
o Den®8 ¢n®rwmenB.

All the above answers do not support the prosecution version but

tallies with the position of the defence.

Next question is a very important question, and the answer given
to that question creates a serious doubt as to the participation of

PWS5 in the raid.

M%: @8 Bw® @I0wd Bw Boe BJuew @l COOR wsIm wBwidw Bgenc?
ot ®0 Im BusIm guwyd. 8 ¢8ecd 9e8ews’ n®8 d& 8ed.
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mM%: Boed BYuwecd 88 g€y 0O 8Dred e@imyde Bges’?

o ®0 D»m .

If she had gone to the back side of the Appellant’s house, there is

no reason for her to answer in the above manner.
At page 350 of the brief:

mM%: Boe 80 Bww BowSe?

oF ©® ¢siest Bywr.

m%: @ Bow 883 90 anE Hewosy?

o Dend®&8 ¢n®r1ewmA.

M%: @EEOE ®OBT OB EWIVLBDEIE, BIDITLHE PBIBHID O B BB
WY YEOBY gamaded B0 BewnyDie BwEo?

o O™ O DRI &B.

At page 351 of the brief:

M%: © DO ewddzn HosIesy, @® SBmBred B DedO® gwd BBewH®
SR BB D8 Gomdwd mSsdE D08 BedsTesy HwEa?

o mods Byene B ©0 ©n mr.
At page 353 of the brief:

M%: @20 Omme 0® Boew BYwe ©@¢dd B8ORS wnd e o3 ¢ nE @055
3O ¢d Beuricwn ewd 8w Byvn BwEo ?

o ©0 O (.
At page 358 last question of the brief:

M%: @ 83w Bwm gLdHed HE) wIedd) B, §o »1@e® DOGHHE B
WEIC?

o & @Deded 8¢ ) OO0 @nm B Y.
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At this stage, the Defence suggested that she had not taken part in
this raid and that is why she cannot recall anything other than

what is there in the notes. Answering these questions, she says:

“@O v OuSmersI® MWBWeds MO, e@ime Pod BnO ©w.edd 0=

o0, el OB0NE ¢Gidr Cod ¢oPer onBOD w1 euBEW D

Ben, Codd 00 0dernd ¢regsn. & @dEedd 10880 ww®d YHosy

N Bed) Om 0® ¢dEdede ©8 MWBTeds S

M%: ©°® IO ewddrn WOBIesT, VW ¢Oired Dwe @IV D B Bgadsy

@wics @B wOwsy ACE ¢wnH wiF8w ecrDIBwE?
IoF ®® MW BFeds oD .

The learned High Court Judge had highly commended this answer,
and he had decided that this witness was a very reliable and
truthful witness because without seeing the son of the Appellant
she could not be emotional. There is no evidence to show how any
of them looked like. The learned High Court Judge has failed to see
that this piece of evidence is only an attempt to harmonize her
unsatisfactory evidence. The learned High Court Judge has failed

to appreciate the unreliable nature of the evidence of PW 5.

The above evidence of the PW 5 creates a reasonable doubt as to
whether PW 5 has participated in the raid. The benefit of the doubt

should have been given to the appellant.

PW1 or any other officer had not asked a single question from the
appellant to ascertain the source of the heroin. The officers not
making any attempt to reveal the source of the narcotic is

unbelievable. In Chandima vs Attorney General CA 51/2009Her

Ladyship Justice Devika Tennakoon held thus;
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“This court agrees with the submission of the learned Counsel for
the accused-appellant that the evidence does not reveal any attempt
made by the officers to ascertain the source of the Narcotics, neither
does the evidence reveal whether the accused was even questioned

as to the origin of the narcotics in question.”

When considering the evidence of PW 1, PW2 and PW5 as a whole,
my view is that the evidence is highly unsatisfactory and to convict

an accused to a life sentence relying on such evidence is unsafe.

The infirmities in the case for the prosecution considered together
with the dock statement made by the appellant creates a
reasonable doubt as to the guilt of the appellant for the charges
levelled against her as set out in the indictment for which she was

found guilty and sentenced to life.

For the reasons set out above, I am of the view that the conviction
of the accused-appellant is unsafe and cannot be allowed to stand.
Therefore, I set aside the conviction, and the sentence imposed on
the accused appellant and acquit her of the charges. Appeal is

allowed.

Judge of the Court of Appeal

N. Bandula Karunarathna, J.

I agree.

Judge of the Court of Appeal
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