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Arjuna Obeyesekere, J., P/CA

The Petitioner had joined the Police Department on 17" April 1989 as a Police Constable
Driver. By letter dated 14" February 2009 marked ‘D’, the Petitioner had been
interdicted from service with effect from 10" February 2009 for having brought
disrepute to the Police Department by contracting a second marriage while a valid first

marriage was subsisting.

Case No. 49798 had been instituted against the Petitioner in the Magistrate’s Court of
Warakapola with regard to the above incident on a charge of contracting a second
marriage while the first marriage was subsisting. On 13 July 2010, the Petitioner had
pleaded guilty to the said charge. However, taking into consideration inter alia the fact
that (a) the second marriage between the Petitioner and the complainant had been
annulled, (b) the Petitioner had transferred a house belonging to him to the

complainant, (c) the child of the complainant and the Petitioner is being maintained by
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the Petitioner, and (d) the Petitioner would lose his job at the Police Department if he is
convicted, the learned Magistrate had acted in terms of Section 306 of the Code of
Criminal Procedure Code Act No. 15 of 1979, as amended, and discharged the

Petitioner.’

On 14™ October 2009, the Petitioner while being under interdiction for the above
incident, dressed in a Police uniform had posed off as an Officer attached to the
Gampaha Police Station and extorted money from a person engaged in the sale of illicit
liquor. The Petitioner had been apprehended by the villagers and had been handed over
to the Police. Although action had been filed in the Magistrate’s Court of Attanagalle for
having committed an offence punishable under Section 189 of the Penal Code, the
Petitioner had been acquitted on 7™ October 2014 pursuant to the withdrawal of the

complaint by the complainant.?

The Police Department had commenced a preliminary investigation into the conduct of
the Petitioner relating to the above two incidents. The Petitioner had thereafter been
issued a charge sheet and a disciplinary inquiry had been held against the Petitioner. At
the end of the said inquiry, the Petitioner had been found guilty of all three charges. In
his disciplinary order dated 12 January 2014 marked ‘F’, the Inspector General of Police

had inter alia held as follows:
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The Inspector General of Police had thereafter informed the Petitioner that he agrees
with the findings of the Inquiry Officer and that the services of the Petitioner were being
terminated with effect from 14™ October 2009.

! Vide proceedings of 13" July 2010 in Magistrate’s Court of Warakapola Case No. 49798 marked ‘C’.
’ Vide proceedings of 7" October 2014 in Magistrate’s Court of Attanagalle Case No. 68401 marked ‘F2’.



Aggrieved by the decision of the Inspector General of Police to terminate his services,
the Petitioner had lodged an appeal against the said decision with the Public Service
Commission. By letter dated 27" April 2015 marked ‘K’, the Public Service Commission
had informed the Petitioner that there does not exist sufficient grounds to reinstate the

Petitioner and that his appeal had been dismissed.

Even though the Petitioner had filed an appeal against the above decision of the Public
Service Commission to the Administrative Appeals Tribunal, the said appeal had been
rejected by the Administrative Appeals Tribunal for having been filed out of time — vide
order of the Administrative Appeals Tribunal contained in letter dated 28" September
2015 marked ‘L’. The Petitioner had thereafter filed an appeal with the National Police
Commission. This appeal too had been rejected on the basis that the Public Service
Commission had already arrived at a decision in this regard — vide letter dated 20" July
2018 marked ‘N’. It is admitted that the Petitioner did not invoke and has not invoked
the writ jurisdiction of this Court in respect of the Order of the Administrative Appeals

Tribunal or the National Police Commission.

It is admitted by the Petitioner that while in service, Government Quarters had been
provided to him and that he was occupying the said quarters at the time he was placed
under interdiction. It is further admitted that the Petitioner continued to occupy the
said quarters during the period that he was under interdiction. Pursuant to his services
being terminated, the Police Department, by letter dated 4™ December 2014 marked ‘G’
had requested the Petitioner to hand over the said quarters on or before 11% February
2015. The Petitioner has complied with this request and handed over the said quarters

to the Police Department on 10" February 2015.

By a letter of demand dated 22" October 2018 marked ‘Y, the Attorney General had
demanded from the Petitioner the payment of a sum of Rs. 699,179.14 being the rental
said to be due on the said quarters for the period 14™ October 2009 — 10" February
2015. It has been stated further in the said letter of demand that action will be

instituted in the District Court unless the said sum of money is paid within 30 days.



Aggrieved by the said demand, the Petitioner filed this application on 8™ November

2018, seeking inter alia:

() A Writ of Certiorari to quash the decision of the 1*" — 5t Respondents to charge a
sum of Rs. 699,179.14 as rental; and

(ii) A Writ of Certiorari to quash the decision of the Attorney General to institute legal

action.

In addition to the above relief arising from the rental due on the quarters assigned to

him, the Petitioner had also sought the following relief:

a) A Writ of Certiorari to quash that part of the punishment which is severable from
the other as so far as it relates to the date of dismissal — vide paragraph (d) of the

prayer,

b) A Writ of Certiorari to quash the order of dismissal of the Petitioner with

retrospective effect — vide paragraph (e) of the prayer;

c) A Writ of Mandamus directing the 1°* — 5™ Respondents to pay half months’ salary
to the Petitioner from the date of interdiction (10th February 2009) until he was
informed of his dismissal on 12" January 2014 — vide paragraphs (f) and (g) of the

prayer.

The relief sought by the Petitioner is two-fold. First, he is agitating the effective date of
the punishment imposed on him by the Inspector General of Police, which decision has
been confirmed by the Public Service Commission and endorsed by the National Police
Commission. The second is that the Petitioner is challenging the decision of the
Respondents to demand the payment of the rent due for occupying the Government

quarters.

| shall first deal with the relief relating to the punishment imposed on the Petitioner,
which is referred to in paragraphs (a) — (c) above, as it is clear to me that the intention

of the Petitioner is to mount a fresh challenge to the aforementioned disciplinary order
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and the decision to terminate his services, in the guise of challenging the date of

termination and the letter of demand.

It is admitted that the Petitioner exercised his right of appeal against the order of
dismissal issued by the Inspector General of Police. It is further admitted that the Public
Service Commission has rejected his appeal. By the relief set out in paragraphs (a) — (c)
above, the Petitioner is effectively seeking to set aside a decision of the Public Service

Commission. The first question that | must consider is whether that can be done.

The answer to that question is found in Article 61A of the Constitution, which reads as

follows:

"Subject to the provisions of paragraphs (1), (2), (3), (4) and (5) of Article 126, no
court or tribunal shall have power or jurisdiction to inquire into, or pronounce upon
or in any manner call in question any order or decision made by the Commission, a
Committee, or any public officer, in pursuance of any power or duty conferred or
imposed on such Commission, or delegated to a Committee or public officer, under

this Chapter or under any other law."

Article 61A therefore acts as a Constitutional ouster of the Writ Jurisdiction of this Court
in respect of decisions of the Public Service Commission, a Committee, or any public

officer. Article 61A was later amended by the inclusion of Article 59 prior to Article 126.

In terms of Article 59 of the Constitution, there shall be an Administrative Appeals
Tribunal appointed by the Judicial Service Commission, which shall have the power to

alter, vary or rescind any order or decision made by the Public Service Commission.

The Administrative Appeals Tribunal Act No. 4 of 2002 (the Act) was thereafter enacted

to:

(a) provide for the constitution of the Administrative Appeals Tribunal;

* Article 155L which provided for an appeal against a decision of the National Police Commission to the
Administrative Appeals Tribunal has been repealed by the 20™ Amendment to the Constitution.



(b) specify the powers of the Administrative Appeals Tribunal and the procedure to be

adhered to by the Administrative Appeals Tribunal in respect of appeals.

In terms of Section 3(a) of the Act:

“The Tribunal shall have the power to hear and determine any appeal preferred to
it from any order or decision made by the Public Service Commission in the exercise

of its powers under Chapter IX of the Constitution...”.

Thus, while any public officer aggrieved by a decision of the Public Service Commission
or a committee or public officer to whom the powers of the Public Service Commission
have been delegated, could challenge such decision, either by way of a fundamental
rights application in terms of Article 126 of the Constitution, or by preferring an appeal
to the Administrative Appeals Tribunal in terms of Article 59, Article 61A has shut out
the writ jurisdiction of the Court of Appeal to review decisions of the Public Service

Commission.

In Ratnasiri and Others v. Ellawala and Others,* which is one the first cases decided
after the introduction of Article 61A, Saleem Marsoof, P.C., J/ President of the Court of

Appeal (as he then was) held as follows:

“The Seventeenth Amendment to the Constitution has also introduced several other
features which seek to enhance the independence of the public service while
providing greater security of tenure for the public officers. Firstly, the appointment,
promotion, transfer, disciplinary control and dismissal of public officers other than
Heads of Departments, have been taken out of the Cabinet of Ministers and vested
in the Public Service Commission. Secondly, while the Cabinet of Ministers is vested
with the power of appointment and disciplinary control of Heads of Department, it
also has the power of formulating policies concerning the public service. Thirdly,
the Public Service Commission, which is bound to conduct its affairs in accordance

with the policy laid down by the Cabinet of Ministers, is answerable to Parliament

4 [2004] 2 Sri L.R. 180 at page 190.



in regard to the exercise and discharge of its powers and functions. Fourthly, the
Seventeenth Amendment provides for the appointment of the members of the
Public Service Commission on the recommendation of the Constitutional Council
established under the said Amendment. Fifthly, while the Public Service
Commission is empowered to delegate to a Committee or a public officer its powers
of appointment, promotion, transfer, disciplinary control and dismissal of specified
categories of public officers, it is expressly provided that any public officer
aggrieved by an order made by any such Committee or public officer may appeal
first to the Public Service Commission and from there to the Administrative Appeals
Tribunal which is appointed by the Judicial Service Commission. All this is in
addition to the beneficial jurisdiction created by Article 126 of the Constitution
which is expressly retained by Article 61A of the Constitution. These are the many

pillars on which the edifice of the Public Service rests.”

"In view of the elaborate scheme put in place by the Seventeenth Amendment to
the Constitution to resolve all matters relating to the public service, this Court
would be extremely reluctant to exercise any supervisory jurisdiction in the sphere
of the public service. | have no difficulty in agreeing with the submission made by
the learned State Counsel that this Court has to apply the preclusive clause
contained in Article 61A of the Constitution in such a manner as to ensure that the
elaborate scheme formulated by the Seventeenth Amendment is given effect to the

fullest extent."

In Hewa Pedige Ranasingha and Others vs Secretary Ministry of Agricultural

Development and Others,’ the petitioners had challenged the manner in which a

competitive examination to select Agricultural Instructors had been conducted by the
Secretary, Ministry of Agricultural Development in terms of the powers delegated by the
Public Service Commission. Sisira De Abrew, J upheld the argument of the Respondents
that in view of the provisions of Article 61A of the Constitution, the Court of Appeal has
no jurisdiction to inquire into the conducting of the examination, and that the

e Appeal 177/2013; SC Minutes of 18" July 2018.



petitioners could not have invoked the jurisdiction of the Court of Appeal to quash the

results of the said examination.

Thus, | am of the view that the Petitioner cannot challenge the decision of the Public
Service Commission in this application. Even though the Petitioner has appealed the said
decision to the Administrative Appeals Tribunal, the Petitioner is not seeking to quash
the findings of the Administrative Appeals Tribunal in this application. In these
circumstances, | of the view that the Petitioner is not entitled to the relief sought in

paragraphs (d) — (g) of the prayer to the petition relating to his dismissal from service.

| shall now consider the relief sought by the Petitioner arising from the letter of demand
sent by the Attorney General. Although the Petitioner states that the Police Department
did not request him to hand over the Government quarters at the time of his
interdiction, it is admitted by the Petitioner that he continued to occupy the said
premises, until he was requested to hand over the quarters after his dismissal. It is
further admitted that the Petitioner was not paid his salary during the period of his
interdiction,® and that the Police Department could not have therefore deducted the
rent payable on the said quarters. The Police Department is entitled to claim the rent
payable for the period that the Petitioner occupied the said quarters and has advised its
Attorney-at-Law, the Attorney General, to demand the payment of the said sum of
money. The letter of demand is certainly not a decision of the Attorney General and is

only a reflection of the instructions that he has received from the client.

A letter of demand is the first step that is taken when a party wishes to initiate an action
to recover monies due and owing to such party. A demand is a demand and remains so.
It cannot be categorised as a decision affecting the rights of the person to whom it is
addressed, unlike for example a certificate issued for the recovery of the contributions
that an employer ought to have made under the Employees Provident Fund. Therefore,
a prerequisite for a Writ of Certiorari to issue —i.e. a decision which affects the rights of

an individual - is not found in a letter of demand.

® Vide paragraph 31:11 of Chapter XLVIII of the Establishments Code —a public officer shall not be paid his
emoluments during the period of interdiction of he is interdicted as a result of legal proceedings being instituted
for a criminal offence.



While the Petitioner admits that rent is payable, if the Petitioner was of the view that
the sum of money demanded is excessive or that the calculation is not correct, all what
the Petitioner ought to have done was to have replied the said letter of demand setting
out his position and thereby resisted the claim. Having not replied the letter of demand,
the Petitioner filed this application challenging the said letter of demand, which as |
have already described is an attempt to launch a collateral attack on the order of

dismissal.

Be that as it may, and in the absence of the Petitioner complying with the said demand,
in January 2019, the Attorney General instituted Case No. 10117/M in the District Court
of Kegalle, seeking to recover the monies that had been claimed as rental in the said
letter of demand. It is open to the Petitioner to file an answer denying the claim, and
raise the necessary issues before the District Court. Having heard the evidence, the Hon.
District Judge can decide the issues raised by the parties. That is what must be done and
that is the most efficacious remedy that is available to the Petitioner in respect of the
letter of demand sent by the Attorney General. What the Petitioner is attempting to do
is to use the Writ jurisdiction of this Court to resist a money recovery action. To my

mind, the conduct of the Petitioner amounts to abusing the process of this Court.

Furthermore, the Supreme Court as well as this Court have consistently taken the view
that this Court will not exercise its writ jurisdiction, which is discretionary in nature,
where there exists an effective alternative remedy and especially where an explanation
has not been offered as to why that equally effective remedy has not been resorted to.’
| am of the view that the remedy available to the Petitioner of defending his position in
the District Court is not only a more effective and satisfactory alternative remedy but a
remedy which is the most convenient and beneficial to the Petitioner and which will
provide the Petitioner with the best opportunity of averting the alleged injustice that
the Petitioner is claiming. The Petitioner has not only failed to avail himself of this

remedy but has not explained why he did not do so.? For all of the above reasons, | am

7 See the judgment of this Court in Thajudeen v Sri Lanka Tea Board and another (1981) 2 SLR 471.
¥ See the judgment of this Court in Halwan and Others v. Kaleelul Rahuman (2000) 3 SLR 50.
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of the view that the Petitioner is not entitled to the Writ of Certiorari to quash the letter

of demand.

In the above circumstances, | do not see any legal basis to issue the Writs of Certiorari

and Mandamus prayed for by the Petitioner. This application is accordingly dismissed.

President of the Court of Appeal
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