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Arjuna Obeyesekere, J., P/CA

The issue in this application relates to the failure on the part of the Petitioner, the
Chairman of the 6" Respondent, Ampara Urban Council, to have the budget of the
6" Respondent for the year 2021 passed by the members of the 6" Respondent (i.e.
the 4™ 7™ — 18"™ Respondents), and the consequences that should flow from such

failure.

In terms of Section 2(1) of the Urban Councils Ordinance (the Ordinance), the
Minister may, by Order published in the Gazette, declare any area, which by reason
of its development or its amenities is urban in character, to be a town for the
purposes of the Ordinance. Section 4 provides that, “the Urban Council constituted
for each town shall .... be the local authority, within the administrative limits of the
town, charged with the regulation, control and administration of all matters relating
to the public health, public utility services and public thoroughfares, and generally
with the protection and promotion of the comfort, convenience and welfare of the
people and the amenities of the town.” It is observed that in addition to the above,
the relevant Urban Councils are responsible for the maintenance of public drains,

watercourses, public fairs, local markets, lighting of streets and public places etc.



Thus, an Urban Council plays a very important role in the day to day lives of the
people living within its area. It is therefore paramount that an Urban Council has the
necessary financial allocations in place in the form of its annual budget approved by

its members to carry out and perform its statutory duties.

Members are elected by the People to the Urban Councils every four years, with an
expectation that the members so elected would address the day to day issues of the
Urban Council area in an expeditious and efficient manner. Not only should the
elected representatives of the People be efficient, they should at all times ensure
good governance, maintain strict financial discipline in respect of the funds of the
local authority, refrain from any abuse of power and comply with the provisions of

the Ordinance.

| shall at the outset consider the four provisions of the Ordinance, which are
particularly relevant to the issue that has arisen for the determination of this Court,
namely Sections 26(2), 178, 178A and the proviso to Section 178A.

| shall commence with Section 178, in terms of which:

“The Chairman of every Urban Council shall, each year, on or before such date
as may be fixed by by-laws of the Council or by rules made under section 193,
prepare and submit to the Council a budget for the next succeeding year in
such form as may be prescribed by the Commissioner, and containing:

(a) the details of the proposed expenditure set out in items under appropriate

heads;

(b) an estimate of the available income of the Council from sources other than

rates;

(c) an estimate of the rate or rates necessary for the purpose of providing for

the proposed expenditure.”

The necessity for an Urban Council to have a budget and the obligation of the

Chairman of the Council to take responsibility for the preparation of the budget in



terms of the law and thereafter submit the said budget to the Council is clearly
established by Section 178.

The ability of the Council to carry out its statutory functions in the following year is
intrinsically linked to having a budget duly passed by the members of the Council,
and demonstrates the ability of the Chairman to command the confidence of the
majority of the Council and have the necessary finances to attend to the day to day

operations and the vital developmental activities of the Council.

The next provision that is relevant to this application is Section 178A which reads as

follows:

“If the Urban Council modifies or rejects all or any of the items in any or
supplementary budget or adds any item thereto and the Chairman does not
agree with any such decision of the Council he shall re-submit the budget or
supplementary budget to the Council for further consideration. Where a budget
or supplementary budget is not passed by the Council within two weeks after it
is re-submitted, the budget or supplementary budget shall, notwithstanding
that it has not been passed by the Council, be deemed to be the duly adopted
budget or supplementary budget of the Council.”

The effect of Section 178A is that by operation of law, the budget submitted by the
Chairman shall be considered as the duly adopted budget of a council, even though
the said budget has not been passed by the Council and therefore does not have the
support of the majority of the members of the Council. The law therefore has
provided a concession to a Chairman of an Urban Council to function for a period of
two years, notwithstanding that he may not have the support of the majority of the
Council to pass the budget. It must be kept in mind that notwithstanding the above
deeming provision, the obligation placed on the Chairman by Section 178 to submit
the budget to the Council for its decision must still be complied with, and that the

concession under Section 178A extends only to a Chairman who does so.

It must be noted that in terms of Section 26 (2) of the Ordinance:



“All matters or questions authorised by this Ordinance or by any other written
law, to be decided by the members of an Urban Council shall be decided by the
majority of members present and voting at any general or special meeting.”

Thus, wherever the Ordinance refers to a decision of the Council or requires a
decision to be taken by the members of the Council, it is imperative that such
decision is taken by way of a vote of the members present at a general or special
meeting of the Council. This position is clearly reflected in Section 178A of the
Ordinance which requires a decision of the Council (a) upon the submission of the
budget and (b) upon re-submission.

Section 178A was amended by Section 12 of the Local Authorities (Special Provisions)
Act No. 21 of 2012 by the insertion of the following proviso:

“Provided that, if the Council according to sections 178 and 178A of this
Ordinance modifies or rejects all or any items in any budget or supplementary
budget or adds any item thereto which was submitted to the Council at any time
by the Chairman after a period of two years since the commencement of the

term of office of the Council, and

if the Chairman does not agree to such decision of the Council,

he shall resubmit the said budget to the Council for further consideration.

Where a budget or supplementary budget is not passed by the Council within
two weeks after it is resubmitted for the second time,

the Chairman shall be deemed to have been resigned from the office of

Chairman at the end of the said period of two weeks.”

Thus, with the introduction of the proviso, the concession provided to a Chairman by
Section 178A to continue in office notwithstanding his inability to have the budget
passed by a majority of the members of the Council has been limited to the first two
years of office. After the first two years, it is not only imperative that the budget is
submitted to the Council, it is also imperative that the budget is passed by a majority

decision. The law has provided a Chairman with two opportunities to do so. The



difference between the first two years and the next two years is that, in the latter
two years, if the Chairman fails to submit or having submitted, fails to have the
budget passed at least at the second opportunity, the Chairman shall be deemed to

have resigned from his office.

In my view, Section 178A and the proviso contemplates two decisions of the Council
which attracts the provisions of Section 26(2) and therefore requires a vote by the
Council. The first is the decision of the Council to modify, add or reject the budget.
The acceptance of a modification and/or an addition, or the rejection of the budget
as a whole, should be by way of a majority vote of the Council. The second is the
decision of the Council whether to pass the budget that has been re-submitted by

the Chairman.

The above provisions can be summarised as follows:

a) The obligation of preparing the budget is with the Chairman — vide Section 178;

b) The obligation of submitting the budget to the Council is with the Chairman —
vide Section 178;

c) The budget must be passed by the Council and the obligation of having it

passed by the Council is at all times with the Chairman — vide Section 178A;

d) Inthe first two years however, even if the budget is not passed, by operation of
law, the budget submitted by the Chairman is the duly adopted budget of the
Council — vide Section 178A;

e) After the first two years, the Chairman shall have the budget passed by the
Council, for which he has been provided two opportunities — vide the proviso to
Section 178A;

f)  After the first two years, the failure on the part of the Chairman to have the
budget passed on the two occasions afforded to him would attract the
consequences set out in the proviso to Section 178A — i.e. the Chairman is

deemed to have resigned from office.



The learned Counsel for the 7" - 17" Respondents has correctly submitted that the
provisions of the Ordinance with regard to the powers of the Chairman in relation to
the budget including the passing of the budget must be considered bearing in mind

that the Council must have a budget prepared in accordance with Section 178.
| shall now consider the facts of this application.

The Petitioner states that in June 2020, he commenced the process relating to the
preparation of the budget of the 6" Respondent for the year 2021. He states that at
the monthly meeting held on 11" June 2020, he submitted the timeline for the said
process and obtained the approval of the members of the 6" Respondent. The
Petitioner states further that he appointed a Budget Compilation Committee and
sought and obtained the views of the members of the 6" Respondent, the trade
associations and the people. He states that a further meeting was held on 18"

August 2020 to prepare the relevant estimates.

The Petitioner states that by letter dated 5" November 2020 marked ‘P5a’ he
forwarded a copy of the draft budget proposals marked ‘P5’ to all members and
invited them to submit in writing any amendments that they may require to the
budget. The Petitioner submits that by ‘P53’ he had also informed the members that
the adoption of the draft budget proposals would take place at the monthly meeting
scheduled for 12" November 2020. The Petitioner states that in response he
received proposals from three members, which have been marked ‘P6a’ — ‘P6c’. |
have examined ‘P6a’ submitted by the 17 Respondent and observe that apart from
proposing two modifications, ‘P6éa’ contains the complaints of the 17" Respondent
that the proposed income is not realistic when compared with the previous year.
‘P6b’ submitted by the 12 Respondent does not contain any modifications but only

points out certain errors.

The Petitioner states that a meeting of the Council was held on 12" November 2020,
as intimated by ‘P5a’. He claims that a majority of the members present at the said
meeting were in agreement with the amendments proposed by ‘P6a’ — ‘P6c’, and

that he too agreed with the said amendments. The minutes of the meeting have



been produced marked ‘P8'. Item 5.1 thereof relates to the budget. After a brief
introduction, the Petitioner had stated as follows:*

“cmetn® - g €, 32 O B0 st @) 988 EdPO miesy 2021 88800 &R

godin enPlon BHO) AE qiond oE 2021 888K gOR Edi eriEmMD M)
0P DO ISR 6eH 60 gOEDED O° MmO @ElOS DOND)

8. 0. OVO 5Eed VSIOD) - @O EHSHNDS OV i B8R SO0 WONHO)

ONHND) - SO 6Kt HeRsies @R FroIkn YRS 6m) PR DOWMISR.
GO HCH) erine DH8o0E @O DO HedND). P cveridNwE DoOSH =HO
o0 DEsm & ccm 50 k. dend® gduzs NN VPO BB O
GOOIm gaPn Dosies 9P erise ccemine BED i@ gOr3 Dajes &t.

M50 D88 985 nds D88 ERE 5] ©-enide om ®® woO® EE.”

‘P8’ thereafter contains the discussions that were held on the draft budget
submitted by the Petitioner. Finally, the Petitioner has declared that he is in
agreement with the amendments proposed and called for a vote, as evidenced by

the following in ‘P8’:*

“Gdom Dmerns RVNPSEEES MWD B @WOr DOND). e® RO OO omwed 2021
0000 §)RD Lk cwPeD e PSPOCIS CADO @) £ oeride BrERD ®
O® O OGS Cm® DO S0x0). KO Ve SDEMON ©) DPEND). GEOIND OwEd

e®) Doued =sicro @0m DE ®iBn. § 6cH O8O0 @0 OO MO e®) 9CR®
500 Ree® HO® e HEON Bt med onmi. P BrE ecMed HOOIKR. edw

o0EHn®es gudicn 63e0E. 900 MDD 6RE 605 CHMEO OH5eds 8
Brcese Oy O 9Eled woe Grdnd.

ssee DBt gm0 900 omed 2021 O6dd goRP DD RS BKrd
000NN OGO @EOOH DOM EE GOOIKO owW®® [names of the 6 members

voting] sslem EES gmo

e D8Rt g0 9wl omed 2021 a0 &RED BK® ©e@idMNESO Sw®O
9C00s O™ @Ec gwdid BOE® [names of the 12 members voting] &&le @
ee» €&

! Vide page 6 of ‘P8’.
’ Vide pages 22 and 23 of ‘P8’.



& a0 g0 900 omed 2021 0D geRD GLOIKD cwed ssge 06 IR MO
50 BDenied «=se, 12 @RS

& o 9tlod DO 1 T Heride ORD gud NN DR 6®) Lo DE
DO G0 Goe@iRD GO - O ERY 6 DOKD LSS wod.”

The following are clear from ‘P8’:

a) The Petitioner had submitted the budget of the 6™ Respondent inclusive of the
amendments proposed by ‘6Ra’ — ‘6Rc’ to the Council on 12" November 2020;

b) The members have expressed their views at the debate that followed;
c) Avote had thereafter been called by the Petitioner;

d) The budget submitted by the Petitioner had been defeated with 12 members
voting against the budget and 6 members voting for the budget.

Therefore, ‘P8’ reveals that the budget had been defeated by the members of the
Council on its first submission. As discussed above, the law provides the Petitioner
with another opportunity to have the budget passed by the Council. Accordingly, the
next step as required by the proviso to Section 178A is that the Petitioner shall
resubmit the said budget to the Council for further consideration. | will now consider
if the Petitioner has done so, as undertaken by the Petitioner at the end of the
meeting held on 12" November 2020.

The next meeting of the 6" Respondent has been held on 14" December 2020. The
minutes of the meeting have been marked ‘P9’. Having discussed four other items on

the agenda, the Chairman had made the following proposal:

“@Or eDeBn®ed ewicend

5.1 - 2021 88er ©em g0 awd omed PSP ewicm GO HeEIANG DOM @E
Godin 9tley HORE

GO wdew MVVPSE Oecexss OB CA® cceride Lo emed. &®
ocemine B8RP SHBWMOens §HOIK eCRAMNO HINERD DO HeR:D). ¥ OO
e VYO EID O WO @) QB WO DO 2020 eMOPAS Bm 12 BB
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o008 g0 900 omed OiEde®t ® B8« 2021 OSerd R GOOIK eYPDsD
0Py 500 e @Elos DE). 9 eriEmd DRO S PSP B8 SO0 WO).
oo PR GO eCRA SERedD WX DHE). O8E VHFHOOr B8 2021 OS®WO
GOR P10 @b 6®) OO QPO HCH) CRDD ElsE MO® EE GeMID®
5m). O® oceridm 6eH BrEP PSfSed DRTm o DO). ded O D VRS
20 ssico D8R meHm qOsDE @) LS. O8E cied msic 06 o oo Dowed
eEndE eMDHO eMEWO) ooewicm H0ePs ndE ®0 DOERD PSPOOr 12 «ser
Sme D0 Heaemd).”

After several exchange of words between the Petitioner and the 17" Respondent,
the Chairman had stated as follows:

“@0s) A 088 TDO PETEH WO EE WO 6EXIAM Pl OVOMOD DD
Br® oexidsm Ges DO 2021 8dzed gPe0 H®d omed e © DO
IO ©EED) Hge. 8§ ga® 2021 dd®ed OO0 HMO 6M) GOOK eCRAN® KD
8 g0bin eCANRS OO ®) SWe DO 05O

omed DOy gO6s DoO5D)”

Thus, it is clear that the Petitioner had re-submitted the amended budget, which
amended budget is not before Court, at the meeting held on 14" December 2020.
The purpose of resubmitting the budget to the Council is for further consideration by

the Council.

As | have already noted, in terms of the proviso to Section 178:

“Where a budget or supplementary budget is not passed by the Council within
two weeks after it is resubmitted for the second time,

the Chairman shall be deemed to have been resigned from the office of

Chairman at the end of the said period of two weeks.”

It is clear from ‘P9’ that even though the Petitioner has re-submitted the budget on
14™ December 2020:

a) The Petitioner has not provided the members of the Council an opportunity of
further considering the budget;

11



b)  The Petitioner has not called for a vote on the said amended budget;

c¢) The budget has not been passed by the Council.

Instead, the Petitioner had declared that the amended budget has been duly
adopted.

The effect of the above failure by the Petitioner to have the budget passed by the
Council is that the Petitioner had failed in his duty in having the budget of the 6"
Respondent for 2021 passed by the Council by the due date.

The refusal of the Petitioner to act in terms of Section 178A and its proviso had
triggered a series of events culminating in the filing of this application. | shall now

advert to these events.

On the same date — i.e. 14™ December 2020 - the 3™ Respondent, the Assistant
Commissioner of Local Government, Ampara - had served on the Petitioner a letter
dated 10" December 2020 marked ‘P10a’ issued by the 2" Respondent, the
Commissioner of Local Government, Eastern Province informing the Petitioner that if
he is in agreement with the amendments, he must incorporate same and re-submit
to the Council for its approval. By ‘P12’ dated 22" December 2020, the 2™
Respondent had informed the Petitioner that the budget of the 6" Respondent
Council for 2021 has not been passed and that the 1°* Respondent, the Governor of
the Eastern Province has directed the Petitioner to re-submit the budget to the
Council and to have it passed prior to 31* December 2020. The Petitioner has

disregarded the above intimation.

In the absence of a valid budget for 2021, the 2" and 3™ Respondents have informed
the Petitioner that he cannot incur any capital expenditure — vide ‘P13’ dated 31"
December 2021 and ‘P14’ dated 5t January 2021, respectively. The 3" Respondent
had also directed the Petitioner by letter dated 6" January 2021 marked ‘P15’ to
refrain from carrying out the functions of the office of Chairman of the 6"
Respondent.

12



By an Order made in terms of Section 184(1B) of the Ordinance and published in
Extraordinary Gazette No. 2209/73 dated 8" January 2021, the 1% Respondent had
suspended the Petitioner from office. This Order had however been revoked by a
further Order published in Extraordinary Gazette No. 2212/21 dated 27" January
2021.

The 1% Respondent, claiming to act in terms of the powers vested in terms of Section
247 of the Ordinance had also published the following Order in Extraordinary
Gazette No. 2212/23 dated 27" January 2021, marked ‘P22’:

“The Chairman of Ampara Urban Council within the Province of the East has
submitted and failed to get adopted the Budget of the year 2021, as the power
vested in him under Section 178 and 178A of the Urban Council Ordinance
(Chapter 255) thus the said Chairman of the said Urban Council, as provided
under Section 12 of the Local Authorities (Special Provisions) Act, No. 21 of
2012, is deemed to have been resigned from the office of the Chairman effective
from 31.12.2020 and that the office of the Chairman of that Urban Council
become vacant effective from that date.”

Aggrieved by the above decisions of the 1* — 3" Respondents, the Petitioner filed
this application on 1* February 2021, seeking inter alia the following relief:

(@) A Writ of Certiorari to quash the decision in ‘P10’ directing the Petitioner to
have the amended budget approved by the Council;

(b) A Writ of Certiorari to quash the decisions contained in ‘P14’ and ‘P15’;

(c) A Writ of Certiorari to quash the Order ‘P22’ made by the 1* Respondent.

Although fixed for support for gt February 2021, this Court was not able to take up
this matter for support as the Respondents were absent and unrepresented on that
date. However, in order to prevent this application from being rendered nugatory,
this Court, by an order delivered on 10™ February 2021, directed the 2" and/or 3™
Respondents to refrain from taking any steps in terms of ‘P22’ and/or call for the
election of a new Chairman in terms of Section 66G of the Local Authorities Elections

Ordinance.
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It is clear that ‘P10’, P14’, ‘P15’ and ‘P22’ have all been issued due to the failure on
the part of the Petitioner to have the budget passed by the Council. In considering

the legality of the decisions contained therein, the primary issue that arises for
determination is whether the budget of the 6" Respondent has been passed in terms
of the law, and if not, whether the Petitioner is deemed to have resigned from the

office of Chairman as provided for by the proviso to Section 178A of the Ordinance.

The principal argument of the learned President’s Counsel for the Petitioner was that
where the Chairman agrees with the amendments or modifications proposed by the
members, the necessity for him to re-submit the amended budget does not arise. He
therefore submitted that the factual circumstances of this application do not fall
within the proviso to Section 178A and that the deeming provision that the Chairman

has resigned too does not apply.

By way of a motion dated 19" April 2021, the Attorney-at-Law for the Petitioner had
brought to my attention inter alia a letter dated 15" January 2021 issued by the
Secretary, State Ministry of Provincial Councils and Local Government Affairs issued
to the Chairman of the Ambalangoda Urban Council relating to Section 178A. Quite
apart from the letter by which advise has been sought not being tendered to this

Court, the said letter in my view does not set out the correct legal position.

| shall now consider whether the Petitioner has complied with the several obligations
cast on a Chairman by the Ordinance with regard to the budget. The first obligation is
to prepare the budget, which the Petitioner has complied with. The second is to
submit the budget to the Council, which too the Petitioner has complied with. The
third obligation is to have the budget so submitted, passed by the Council. As | have
noted, the Petitioner has two opportunities to have the budget passed. The
Petitioner has faltered at the first opportunity as a result of the budget being
defeated on 12" November 2020.

The Petitioner was thereafter required to re-submit the budget for further
consideration of the Council, which the Petitioner had undertaken to do — vide ‘P8’.
The Petitioner has partially complied with this obligation by re-submitting the budget

on 14" December 2020. Having done so, the Petitioner has failed to afford the
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members of the Council an opportunity of further considering the said budget. The
Petitioner has also failed to have the budget passed by the Council. As submitted by
the learned Senior State Counsel for the 1* Respondent and the learned Counsel for
the 7t" - 17t Respondents, the Petitioner has thrown all democratic norms out of the

window.

It is not disputed that the concession granted by Section 178A to enable a Chairman
of an Urban Council to function in office even where a duly submitted budget has not
been passed by a majority comes to an end after two years of being elected as
Chairman, and that the provisions contained in the proviso to Section 178A is
applicable thereafter.

Once the budget is submitted to the Council and debated and whatever the
modifications or additions that a Chairman may agree during or after such debate,
the budget must be submitted by the Chairman to the Council for its decision. This is
mandatory and is confirmed by the use of the word, ‘decision’ in the proviso to
Section 178A. In terms of Section 26(2), a decision would mean a vote. | am therefore
of the view that the Chairman agreeing to any modifications or additions that may be
proposed by one or more or even all members does not suffice in order to claim that
the budget has been passed. The claim that the Chairman agreed with the
modifications and amendments and therefore the budget has been passed is a red
herring. The budget must be passed by a majority vote if the Chairman wishes to
avoid the deemed resignation being triggered.

Where the Chairman re-submits the budget, he must provide the members an
opportunity of further considering it and thereafter he must have the budget passed
by a majority vote of the Council. In my view, the crux of the matter is that the
Chairman must ensure that he has in place a budget duly passed by the Council by
the due date. If he fails in this regard at whatever point of the process, he is deemed
to have resigned from the office of Chairman by operation of law. A Chairman who
does not take a vote cannot be in a better position than a Chairman who has re-
submitted the budget and taken a vote, only to have the budget defeated by the
Council.

The Petitioner has failed in his obligation to have the budget passed in terms of

Section 178A and therefore the consequence set out in the proviso to Section 178A
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has been triggered. The Petitioner is therefore deemed to have resigned from the
office of Chairman of the 6" Respondent Council. The result is that there is a vacancy
in the office of Chairman. This in my view is what was intended by the legislature
when it introduced the proviso to Section 178A in 2012. | am therefore unable to
agree with the submission of the learned President’s Counsel for the Petitioner that
the factual circumstances of this application are outside the scope of the proviso to
Section 178A of the Ordinance.

The learned President’s Counsel for the Petitioner submitted that in any event, the
impugned Order ‘P22’ is ultra vires the powers conferred on the 1* Respondent by
Section 247 of the Urban Councils Ordinance and Section 2 of the Provincial Councils
(Consequential Provisions) Act No. 12 of 1989. To me, the series of events that
followed the refusal by the Petitioner to place the re-submitted budget to a vote and
have it passed by the Council reflects the desperation on the part of the Respondents
to ensure that the provisions of Section 178A are complied with. Even if the
argument of the learned President’s Counsel for the Petitioner is accepted, nothing
flows from ‘P22’ for the reason that ‘P22’ is only an intimation of a factual position

that prevailed as at that date.

In the above circumstances, | see no legal basis to issue formal notice of this
application on the Respondents. This application is accordingly dismissed, without

costs.

President of the Court of Appeal

Mayadunne Corea, J

| agree

Judge of the Court of Appeal
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