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The Petitioners have filed the instant Application seeking reliefs in
relation to the refusal, on the part of the 1°-9"" Respondents, to renew
the expired liquor license in issue and also in relation to the failure on the
part of the 159" Respondent to issue an application form for a liquor
license to the Petitioners.

The 1°* Petitioner has operated three licensed liquor outlets in various
places namely, Wathupitiwala, Giriulla and Danovita areas. The 1°
Petitioner was operating the said Danovita Wine Stores under a FL-4
liguor license from 1988 until 1995. The Petitioners allege that, with the
new Government coming into power in 1994, the FL-4 license issued for
the said Danovita Wine Stores had not been renewed for the year 1995.
Aggrieved by the such decision, the 1°* Petitioner had filed an Application
bearing No. SCFR 307/95 before the Supreme Court. As a result, the
Commissioner General of Excise had directed the Divisional Secretary of
Meerigama to extend the FL-4 license in issue from time to time until
31.12.1995. The 1% Petitioner further states that the Divisional Secretary,
Meerigama was reluctant in renewing the license in issue and that
thereafter the 1% Petitioner was not even issued an application for
renewal of the said license for the year 1996. Subsequently 1% Petitioner
had refrained from requesting for an application for a new license on the
alleged assumption that even if he obtains the license, he would still be
subjected to harassment by the political rivals and the regional officers of
the Excise Department.



In consequent to the change of Government in the year 2001, by a letter
dated 08.02.2002, the 1% Petitioner had made an appeal to the then
Secretary to the Ministry of Finance requesting for a liquor license to
operate the said Danovita Wine Stores. However, no meaningful step had
been taken to facilitate the appeal of the 1°* Petitioner. Thereafter, the
Attorney-at-Law of the 1°* Petitioner by the letter dated 12.08.2008, has
made a request to the 1% Respondent requesting him to issue an
application to the 1°* Petitioner in order to obtain a FL-4 liquor license.
However, the said request has not been accommodated. Nevertheless, it
is observed that the Petitioner has failed to produce before this Court the
said letters dated 12.08.2008 and 03.02.2008 referred to as P8(a)and
P8(b) in the Petition dated 06.03.2020.

Subsequently a request was made by the 1% Petitioner to the 5™
Respondent pertaining to his deprivation of the liquor license and
accordings the 5™ Respondent had directed the 1% Respondent to
forward a report in that regard. Upon holding an inquiry, the 1
Respondent by his letter dated 31.08.2018 (P16) had informed the 1°
Petitioner that in view of the existing provisions of the Excise Regulations
and the policy decisions applicable, the FL-4 liquor license pertaining to
the Danovita Wine Stores cannot be issued to the 1% Petitioner as 5 years
have lapsed since the last renewal of the liquor license in issue. The 1%
Petitioner states that he has still failed to find out any regulation or policy
decision as referred to in P16. Despite, several strenuous attempts
(including an application made under the Right to Information Act to the
Line Ministry to the Excise Department) made to ascertain the relevant
Excise Regulation or the policy decision that is alleged in P16, the
Petitioner states that he was reliably informed that there exists no such
regulation or rule in force under the provisions of the Excise Ordinance or
any lawful policy decision which prohibits the renewal or re-issuance of a
liquor license where 5 years had lapsed since the last renewal of a liquor
license. Therefore, the Petitioner’s contention is that 1% Respondent’s
aforementioned decision is a clear unreasonable deprivation of a
proprietary right of the 1% Petitioner’s entitlement to obtain the liquor
license.

Thereafter the 1% Petitioner had made a claim to the 1° Respondent
demanding for an application form in order to obtain a fresh FL-4 liquor
license by his letter dated 06.11.2019 to which the 1°* Respondent failed
to respond. In view of the above circumstances, the Petitioners by their



Petition dated 06.03.2020 seek the intervention of this court by way of
granting mandates in the nature of Writs of Certiorari, Mandamus and
Prohibition. However, at the argument stage the learned Counsel for the
Petitioners indicated the Petitioner’s inclination to restrict themselves to
obtain only the reliefs prayed under prayers (c), (d), (g) and (h) of the said
Petition. Accordingly, the Petitioners inter alia seek;

It appears that the main grievance of the Petitioners is upon the refusal
to renew the 1% Petitioner’s liquor license in issue. It is observed that the
fact that the 1% Petitioner making an application to the 1% Respondent
for the renewal of the liquor license in issue and also the fact that the 1%
Respondent has refused the same by letter dated 31.08.2018 (marked
P16), are undisputed. The said letter P16 denotes, that in view of the
existing Excise Regulations and the policy decisions, the liquor licenses
which have lapsed 5 years from the date of expiration, could not be
extended. Hence, the 1% Petitioner has been informed that his request
could not be entertained, as the renewal period of the said license has
lapsed in 5 years and accordingly, the Petitioner has not been granted
with an FL-4 license as requested.

Although several efforts, have been made the 1% Petitioner alleges that
he has failed to find any document which give effect to the above-
mentioned decision of the 1°* Respondent contained in P16. There had
been no response to the application made by the 1° Petitioner to the line
Ministry of the Excise Department under the Right to Information Act to
obtain the relevant Excise Regulations or Policy decision that is referred
toin P16. Upon the Respondents’ inability or failure to reveal or establish
the existence of any Excise Regulation or a Policy decision as referred to
in P16, a question arises as to whether the 1% Respondent has properly
exercised his powers in refusing the renewal of relevant license.
Moreover, at the argument stage in this Court, the learned counsel for
the Respondents conceded the fact that there exists no such Excise
Regulations or Policy decision as referred to in P16. In the given
circumstances, it appears that the decision arrived by the 1 Respondent
as disclosed in P16 is misconceived in law. An administrative decision
based on a mistaken belief about the legality of a matter is an error of
law which could be subjected to judicial review.

In the case of Hayleys Ltd Vs. Crossette Tambiah (1961)63 NLR 248, it was
held as follows;



“a certiorari may be granted not only when an inferior tribunal has
acted without or in excess of its jurisdiction, but also in the case of
a " speaking order"!, when an error of law appears on the face of
the record or when the tribunal bases its decision on extraneous
considerations which it ought not to have taken into account. One
cannot, however, import into the tribunal's order reasons which
are not set out by the tribunal.”

“The principles that should be gathered from the cases and dicta
referred to, establish the rule that a Writ of Certiorari would lie to
an inferior Tribunal if such a Tribunal has posed a particular
irrelevant and extraneous question of law as the main and only
guestion and has completely misdirected itself on that point and
made that the basis of its decision, provided that the error appears
on the face of the award.” (at page 261)

On the other hand, if the said decision that is reflected in the letter
marked P16 is not being considered as a mistake of law, the same could
be considered as an arbitrary decision since the Respondents have failed
to provide sufficient reasons to justify their decision. In the cases of
Rathnayake Vs. Commissioner General of Excise and Others 2004 (1) SLR
115 the Court of Appeal has held that the arbitrary, capricious and
unreasonable nature of an administrative decision is a ground for judicial
review.

In view of the above-mentioned grounds, | am of the view that the
decision reflected in the document marked P16 is ultra vires and
therefore, that the Petitioners are entitled to the reliefs as prayed for in
the paragraphs (g) and (h) of the prayer of the Petition dated 06.03.2020.

The other grievance of the Petitioners is that the Respondents have
refrained from issuing an application form to the 1% Petitioner to apply
for a FL-4 liquor license. By a letter dated 06.11.2019 marked as P27, a
claim on behalf of the 1 Petitioner has been made to the 1°* Respondent
for issuance of such an application form. The receipt of the said
document P27 has been admitted by the 1%t to 4" and 7" to 9%
Respondents. However, the Respondents have failed to respond to the
said demand marked P27.

1 the order itself set out reasons for making it, is called a “speaking order”. (Manickam Vs. The
Permanent Secretary, Ministry of Defence and External Affairs 1960,62 NLR204.)



The procedure for the issuance of a liquor license is entirely governed by
the provisions of the Exercise Ordinance and by the regulations issued
there under. In terms of Clause No.02 of the Schedule Ill of the Rules
(Excise Notice No. 902) issued by H.E. the President in terms of Section 32
of the Excise Ordinance published in the Gazette (Extra Ordinary) bearing
no. 1544/17 dated 10.04.2008, an application for a liquor license must be
obtained from the Head Office of the Department of Excise or from any
Assistant Excise Commissioner’s Office. The Rule No.2 referred to above
is reads: -

2. The applications forms (as set out in schedule Il) must be obtained either
from the Excise Head Office or from any Assistant Excise Commissioner’s Office
situated wide, on payment of the relevant application. However, the issue of
an application from to the applicant will not guarantee the grant of a license
to such person.

Accordingly, the 1° Respondent is under a precise statutory duty imposed
by the statute, to issue an application form to such persons mentioned in
the said Rule No. 2 enabling them to apply for a liquor license. Therefore |
am of the view that the letter marked P27 is a sufficient request for such
an application form. However, the failure on the part of the Respondents
in not responding to the said letter P27 clearly reflects their failure to
discharge the prescribed statutory duty vested upon them.

In the case of Wijeyesekera and Co. Itd. Vs. The Principal Collector of
Customs (1951) 53 NLR329 at 333 it was held as follows;

“Mandamus would lie where a public officer, by his failure to reply
to letters, gives the impression, by his continued silence, of refusal
to discharge a statutory duty. There may be a refusal by continued
silence as well as by words.

It is not indeed necessary that the word ' refuse ' or any equivalent
to it, should be used; but there should be enough to show that the
party withholds compliance and distinctly determines not to do

what is required ".

In view of the principle laid down in the above case | am of the view that
failure on the part of the Respondents to respond to P27 as well as the
refusal to issue an application form to the Petitioner shall at all times
amounts to an implied refusal to discharge a statutory duty by the 1°
Respondent. Accordingly, the 1% Respondent’s refusal to discharge his
statutory duty by continued silence, compels this Court to issue a



mandate in the nature of Writ of Mandamus directing the Respondents
to discharge their statutory duty by issuing an application form to the 1
Petitioner.

The Respondents have taken up the position that the Petitioners are
guilty of laches. It appears that there had been extensive silences on the
part of the Petitioners throughout their attempts in renewing the
impugned liquor license. In the case of University of Peradeniya v. Justice
D. G. Jayalath and 5 others 2008 [B.L.R.] 360 it was held that, there does
not exist in Sri Lanka any statutory provision or rule of Court that sets out
a time limit within which a petition for the issue of a prerogative writ must
be filed. However, a rule of practice has grown which insists upon such
petition being made without undue delay. When no time limit is specified
for seeking such remedy, the Court has ample power to condone delays,
where denial of a prerogative writ to the petitioner is likely to cause great
injustice.

Due to the grave injustice that had caused to the Petitioners upon the
failure on the part of the 1° Respondent to discharge his statutory duty, |
am compelled to disregard such delay, if there is any. Therefore, this
court has ample power to condone the delay considering the grave
injustice caused to the Petitioner.

Further, the Petitioners seek for a mandate in the nature of Writ of
Mandamus to direct the 1 — 9™ Respondents to process duly and
forthwith such an application tendered by the Petitioners in terms of
existing laws. The procedure for processing of such an application
depends entirely on the conditions and guidelines set out in the aforesaid
Gazette (Extra Ordinary) bearing no. 1544/17 dated 10.04.2008. The
Condition No.3 of the said Gazette Notification is as follows:

3. Applications must be complied in all respect and all required
documents annexed. Incomplete application or applications
submitted without the necessary documents and reports or which
does not conform to the guidelines and conditions will be rejected.

According to said Condition No.3, incomplete applications or applications
tendered without necessary documents or applications incompatible to
the conditions and guidelines could be rejected. Therefore, unless the 1°
Petitioner submits an application which is in accordance with the rules
and regulations referred to above, the 1% Respondent is under no duty to



process such application. This suggests that the consideration process of
the application referred to above is conditional. The duty to process such
an application may only arise in future upon fulfilment of certain
conditions by the Petitioners. In the case of Mohamedu Vs. De Silva
(1949) 52 SLR 562 it was held that, a mandamus shall not be granted
compelling the performance of some duty which may arise in the future.

” | know of no authority for the granting of a mandamus to compel
the performance of some duty which may arise in the future. There
must be existing duty, and an existing right in the Petitioner to have
it performed. ”(p564)

Therefore, | am of the view that this court is not in a position to issue a
Writ of Mandamus as prayed for by the Petitioner since the duty to
process such application by the Respondents shall only be arisen in future
upon the fulfilment of certain conditions by the Petitioners.

In view of the above reasons given, | am only inclined to issue a Writ of
Certiorari as prayed for in paragraph (h), quashing the decision of the 1*
to 8™ Respondents to refuse to grant or renew the FL-4 license as
reflected in the letter marked P16, and a Writ of Mandamus as prayed for
in paragraph (c) of the prayer to the Petition dated 06.03.2020. | order
no cost.

Judge of the Court of Appeal

Sobhitha Rajakaruna, J

| agree.

Judge of the Court of Appeal



