IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

SRI LANKA.

In the matter of an Appeal from Orders made
pursuant to the terms of Article 154 P (3) (b) of the

Constitution of the Democratic Socialist Republic

of Sri Lanka.
C.A Case No. CA/PHC/209/2015 The Officer in Charge
H.C.R.A 12/97 Small Complaints Section,
Primary Court of Ratnapura Police Station,
Case Number 14405 Ratnapura.
Complainant.
Vs.

1. L.H.P Leslie Rajapakse
Old Batugedara Road,
Ratnapura.

2. H.Premaratne
No. 28/2, Old Road,
Batugedara,

Ratnapura.

3. G.A. Dharmasena
Malwatte Gedara,
Walkumbura Road,

Kalawana.

Respondents.
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And between

H. Premaratne

No. 28/2, Old Road,
Batugedara,
Ratnapura.

2"d Respondent-Petitioner.

Vs.

L.H.G Leslie Rajapakse
Batugedara

Old Road,

Ratnapura.

15t Respondent- Respondent.

And Now between
H. Premaratne

No. 28/2, Old Road,
Batugedara,
Ratnapura.

2"d Respondent-Petitioner- Appellant.

Vs.

L.H.G Leslie Rajapakse
Batugedara

Old Road,

Ratnapura.

15t Respondent- Respondent-Respondent.
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Before : Prasantha De Silva, J.
K.K.A.V Swarnadhipathi, J.
Counsel: Mr. A. Nanayakkara A.A.L for the 2" Respondent-Petitioner- Appellant.

Mr. B. Gamage A.A.L for the 1% Respondent- Respondent-Respondent.

Initial Written

Submission

filed on: 21.10.2020 by the 2" Respondent-Petitioner-Appellant.
18.02.2020 by the 1 Respondent- Respondent-Respondent.

Argued on: 12.07.2021

Decided on:  02.11.2021

Prasantha De Silva, J.

Judgment
The Officer in Charge of the Police Station of Ratnapura, filed an information in terms of
Section 66 (1) of the Primary Courts’ Procedure Act, on the 23" of May 1994 against the 1%, 2",
and the 3™ Respondents with regard to the possession of the shop premises namely “THE NEW
HOME NEEDS”. Since the actual dispute was between the 1% Respondent and the 2" Respondent,

the 3™ Respondent had been released from the proceedings.

However, after the inquiry, the learned Judge of the Primary Court held in favour of the party of
the 1% part Respondent [hereinafter sometimes referred to as the Respondent] and delivered the

Order on 27" December 1996.

Being aggrieved by the said Order, the party of the 2" Respondent-Petitioner invoked the

Revisionary Jurisdiction of the Provincial High Court of Ratnapura to revise or set aside the said
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Order. Apparently, the Learned High Court Judge by Order dated 6" November 2000 dismissed

the Application of the Petitioner, affirming the Order of the Learned Primary Court Judge.

Consequently, the party of the 2" part Petitioner-Appellant [hereinafter sometimes referred to as
the Appellant] made an Application bearing No. CA (PHC) APN 77/2000 to the Court of Appeal
challenging the said Orders of the High Court as well as the Primary Court. It appears that the
Court of Appeal set aside the impugned Order of the Learned High Court, since it is a nullity,
because no reasons were assigned to the conclusion reached by the High Court Judge and thus
directed the Registrar to send the Case forthwith to the relevant High Court to make an Order on

the merits of the Case.

Consequently, the learned High Court Judge made an Order dated 15" October 2015, once more
dismissing the Application of the Appellant. Subsequently, the Appellant has preferred this Appeal

against the said Order of the High Court.

The Appellant alleged that the said Order, once more failed to give proper consideration to the
merits of the Case and to adduce proper reasons thereto, and is therefore, contrary to the express

direction given by the Court of Appeal by its Order dated 19" November 2008.

It was submitted on behalf of the Appellant that the learned High Court Judge, in the course of his

Order stated that upon the documentary proof available, the premises in dispute was in the

Respondent’s control (Constructive Possession) during the period in question.
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The learned Judge of the High Court appears to have relied upon the Police investigation reports
dated 18" August 1993 and 215 August 1993 in coming to this conclusion. In this respect, it was
further submitted that there is no evidence of such Constructive Possession in favour of the
Respondent during the material time and in any event that the said investigation reports of 18"
August 1993 cannot be relied upon in determining the impugned application filed on or around

23.05.1994.

In these circumstances, the learned High Court Judge has concluded that the Respondent’s
uninterrupted possession to the premises in dispute had been proved by the facts revealed during
the inquiry in the Primary Court as an erroneous finding. Which fails to take cognizance of the fact
that at the time of filing the information in Court, it was the Appellant who was in possession and

not the Respondent.

In fact, this is the position taken even by the Respondent and also the keys to the premises had

been obtained from the Appellant by the Fiscal acting on an Order of Court.

In such circumstances, the Appellant had taken up the position that no Order could have been made
in favour of the Respondent pursuant to Section 68(1) and 68(2) of the Primary Courts’ Procedure

Act.

Moreover, it was submitted that on the other hand, to make an Order in terms of Section 68(3) in
favour of the Respondent, there has to be a clear finding by the learned Judge of the Primary Court

that the said Respondent had been forcibly dispossessed within a period of two months
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immediately before the date on which the information was filed under Section 66 of the Act. Since
the Learned Judge of the Primary Court as well as the learned Judge of the High Court has not
come to any such finding in the circumstances, no Order could have been made in favour of the

Respondent even under and in terms of Section 68(3) of the Act.

In this instance, the Court wishes to peruse the Affidavits and the documents submitted before the
learned Primary Court Judge.

According to the Affidavit filed by the Appellant dated 18.07.1994 inter alia that the Appellant
took over the property in question in the year 1980 from a member of the Local Authority namely

Mr. Leo Peiris in view of the receipt marked and produced as Z ©1.

In or around 1985 the Appellant had given the said property to the Respondent to carry on a
Grocery Shop and in or around 1987 the Appellant had invested Rs. 40, 000/- in the business on

the agreement based on profit sharing.

Nevertheless, the Respondent’s position was that he purchased the premises in dispute from the
Appellant for Rs. 30, 000/- in 1986 and constructed a building. Thereafter he carried on a
Partnership business with one Yusoof and the said Partnership business was terminated consequent
to the settlement entered in Case bearing No. 100/M in the District Court of Ratnapura.

Subsequently, he carried on a business with one Hemana Manthri in the said premises.

However, it was admitted by the Appellant in his Affidavit that the Respondent carried on a

grocery shop at the said premises from 1987-1993 June.
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In 1993, the Electricity supply and the Water supply to the said premises were disconnected due
to the non-payment of bills. Therefore the shop was closed and the business was discontinued from

June 1993.

The Respondent stated that since the Electricity Bills were incorrect he was delayed in settling the
Electricity Bills, until he got the correct bills as they were in the name of the Appellant.
Consequently, the Respondent sought to transfer the Electricity connection to his name instead of
the Appellant, but the Electricity Board did not accede to the request of the Respondent. Further
the Respondent averred in his Affidavit to the Primary Court, it was revealed that the Electricity

supply was disconnected due to a request made by the Appellant.

The said position was substantiated by the Respondent by producing the documents marked as &3,
&4, 810, 8111 and esgao. It was submitted by the Appellant that during the time the shop was closed,
the Appellant had observed on a certain day, the padlocks put to the premises had been broken.
Accordingly, when the Appellant inquired that from the Respondent, he had indicated that he had
no knowledge of the same. Therefore, having discussed the matter with the Respondent, the
Appellant took over possession of the premises after giving the Respondent some goods such as,

two refrigerators, a deep freezer and some items as his share.

On the contrary, the Respondent had affirmed in his Affidavit that due to the disconnection of the
Electricity supply, the shop premises was closed with groceries. On 18.08.1993, he observed that

the padlocks placed by him to the entrance door of the premises were removed and the padlocks
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were changed somebody. Therefore the Respondent had complained to the Ratnapura Police
Station on the same day regarding a suspicious housebreaking. On this complaint, the Respondent
has complained that there was a reasonable suspicion that those padlocks were changed by
Premalal, the Appellant. The said complaint dated 18.08.1993 is on page 323 of the Brief and the
observation notes made by the Police Officer and the statement made by the Appellant are on pages
325 and 326 of the Brief.

According to the observation notes, the shop premises was broke opened by the Police and the

Respondent had stated that there was no shortage of Groceries.

Appellant admitted in his statement that it was he who padlocked the premises.

The Appellant has taken up the position in his Affidavit that he was occupying the shop premises
from or around 23.09.1993 and there was no objection from the Respondent for occupying the
premises. In support of the said proposition the Appellant produced, marked as 2&,, a Complaint
made to the Grama Niladhari in this regard and the said Grama Niladhari was called to adduce

evidence.

It is worthy to draw the attention to the statement made to the Police by the Appellant on

18.08.1993. “® O 8O I evdr Bewed mSD 9O 9FOsY mBO OO detd 98 1B @®E

PO BEoBAG. dw nEO @ Bod . OB 98 wrd; ¢c@» B0 ¥Y &1§ 98 WG eI BPsn’ .

It is noteworthy, the averments contained in the Affidavit of the Appellant dated 18.07.1994

produced before the Primary Court in this respect,
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8. “dod Den By mced Emnm mBed 0wt By edIBT WEH By 0wl ved 0® wdIBIVD &
88sY 1 O Do ¢ ImTensy SOBe®SY gy ewen® & K1 BEBOW ex0esIzN DD YR OB
ce. vyd ¥y W B»Aed @dgcw WD WO AN EDEEEOL dwdw Yr VIR DREWSY

Bormoen e, ad8nmieny ¢ HO 28 §OJ ¢ VY 00m 910 & wRed wiiBe ©S&8H...

9. 1993.09.23 2» 80 08857 gun B W& OC e¢® Yowddmwd 0B85 w3d S0 sy
ox3en®. 50 1 02 06 D06 SediRws 052 RYw. O ©1 BBxY H® BEGO ®Om C¢

518 mCEeocE BOoumss 20; 0w Cney 0w 9idun »o®”.

The attention of Court was drawn to the Counter Affidavit of the Respondent dated 05.09.1994

tendered to the instant Primary Court Case.

It was the contention of the Appellant that from 1994, the Appellant started using the premises for
the purpose of storing empty bottles of aerated water and soft drinks pertaining to a result of the

agency that he was carrying out. The Grama Niladhari report was produced in proof thereof.

The Respondent states in Paragraph 6 of the Affidavit that,

6. “ecdm Do cmomoied DG® ymaed 9 Om edced wewsy o & nied yRFeds
»0®. 1993.09.23 8 @ @90 0w w0 53z 5H® 1993.09.27 0 8 BB OSewm O OgBw
G OB 53 O» vy O B8 BO®O B aD@smOwE ©0®1m. 1993.06.30 8 »&w 9FE0
@2%¢sY DO Y@ WOOBT @D DO ¢BHOWmC; DBT OB CE BOBER 8113 OCH CREy @m0
988sr OS. ® BEg Er WE OSW 90 BIEnT . 202 CH CR € 00 9edun WO ¢l

eComw B8EICD @ 050¢BS”.
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However, the Electrical Superintendent of the Ratnapura Municipal Council adduced evidence and
said in Cross-Examination that “28, e enw 928sx 6 Bedsiesy ©. egd®cxsy 94.05.27 8x
o0 Beaxstexy”. According to the evidence of the said Witness, Premaratne the Appellant has
paid Rs. 10, 000/- out of the arrears of the Electricity Bills of Rs. 24, 337/- on 27.06.1994. It is to

be noted that this date is after the filing of the information.

According to the document es;7 (Payment for Electricity) dated 11.03.1994, L.H.P Rajapakse the
Respondent has paid Rs. 2000/- in receipt bearing No. 51357 on behalf of H. Premaratne, the

Appellant.

The said Witness, Electrical Superintendent said in evidence which is that at P.172 of the brief.

g : O¢B AC Ve ewsy m@0 B8uw ©D Bedmdie? B8 emimned Beamdac?.

8:9® 1994.03.11 o5 8 S¢Bw w gom 3 B/ ©® 136

The said document ¢&/ ©® 136 dated 11.03.1994 was marked and produced as es, which was an

Order made under the Electricity Act.

It states that,

... OCEB GrseIFe Dwm w®w GOy enfws’ S O¢Bw 11.03.1994 018 8» wisBe ¢nd.
4.... B e D8mw O O BE 05000 dDewr 3ewdBmwd ¢530s &1w 480 ©ey BgBw
BessIB BBOO yeo».

It was revealed in Evidence of the said Witness, that on the same day that is on 11.03.1994 the

Respondent paid Rs. 2000 /- as part payment of the arrears of the Electricity Bills by «¢7 and has
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entered into a contract with the Electricity Board. Subsequently, the Electricity supply was given

on 21.03.1994.

It is to be noted that the Appellant has paid Rs. 10, 000/- on 27.05.1994 by 2&, and the Respondent
entered into a contract with the Electricity Board on 11.03.1994. Since the information was filed
on 23.05.1994 the Appellant has paid Rs. 10, 000/- in view of the Electricity bills after the filing

of the information.

It is pertinent to note that since the information was filed on 23.05.1994, the Respondent had
entered into a contract with the Electricity Board and paid Rs. 2000/- as part of the arrears on
11.03.1994 and had got the Electricity Supply on 21.03.1994, thus it appears that the Respondent
got the Electricity Supply prior to the filing of the information. Nevertheless, the Appellant has
paid Rs. 10, 000/- as part payment of the Electricity bills on 27.05.1994 just after filing of

information.

In view of the said position, a serious doubt is created in accepting the contents of the Affidavit of

the Appellant and the letter (29,) by the Grama Niladhari.

As such, the pertinent question that has to be determined under Section 66 of the Primary Court
Procedure Act, is whether the Respondent was dispossessed by the Appellant or whether the
possession was handed over to the Appellant amicably by the Respondent. Apparently, in terms
of Section 68(3) of the said Act, Court has to determine who was in possession of the premises in

dispute two months prior to the date of filing the information.
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On this premise, Court wishes to draw attention to the evidence adduced at the inquiry and the

Documentary Evidence placed before Court by both parties.

The Witness, Matara Bandarage Samarapura [Linesman], adduced Evidence at the inquiry and
said that on the instructions of the Electrical Superintendent, the said Witness reconnected the
Electricity Supply to the premises in question somewhere in March 1994. Since the premises was
closed, the Witness had to go to the Respondent’s residence to get him down to open the shop

premises to reconnect the power supply.

It is interesting to note the Evidence of the Appellant’s Witness, Grama Niladhari, Alabodawatte

Lekamlage Sarath.

In his Evidence, it was produced a letter [es;s] dated 02.07.1993 issued to the Respondent by the
said Witness, Counter Signed by the Divisional Secretary stating that “&&. . &&. coses
Owmo B8BY DJYenes sy Beld gom 1/20 v 1/13 ¢dn doomed gun wewsy m»H8xY (The New

Home Needs) egoe8 98 edgcre® D006 s sD5Diens s A0 e®85Y Dobm S8,

The said letter &6 confirmed the possession of the Respondent with regard to the premises in

dispute until 02.07.1993.

In contrast, the said Witness issued another letter [2©3] dated 03.06.1994 addressed to the

Divisional Secretary, Ratnapura which states that,
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“DYened Boen el gum 28/2, d¥myc E8med 8.0 9D. egd@dinm Qwno B85 v gow
ey BmasId 1994 D8sed @i8n @rwed 80 Hud eInE (0¥, emmmemI o, €8yBd)

®t BI® »OYH BemSenn Ws VO EOLBLY Dabmw WSS

It is to be noted that the said letter 23 was not Counter Signed by the Divisional Secretary as
indicated in the said letter [es;6] issued to the Respondent. Thus the authenticity of 283 is

impeachable.

Apparently, the said letter 203 was obtained on 03.06.1994, after filing of the information in the
instant Case and it is obvious that letter 203 was obtained to get an advantage for the purpose of
this Case. Thus, it is doubtful that the Appellant started a business of storing empty bottles of Coca-
Cola, Sprite and Fanta at the disputed premises since March 1994. As such, the possession of the
Appellant to the disputed premises on the date of filing of the information does not seem to be

established by the said letter 2&; of the Grama Niladhari.

The Court draws attention to the document produced & marked as 284 which is an Application
dated 05.03.1994 for a Business License. The said Application was signed by the Municipal
Commissioner on 31.05.1994 and the letter was issued to the Appellant on 02.06.1994, after the
institution of the instant case.

The said Witness, Grama Niladhari, was Cross Examined by the Counsel for the Respondent in
this respect as follows,

“O0 BDDr 008 Humed eaddmE ¥R BIO wewr ®DENDW DRews 0D WEI Bw1Er. Yo ®

0808 WO cude 1994 @82, geldE @i OG.
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g & meed dodendw e@mnic?
8: agoidc cod OE 00 od Dr1nmews’ 920 80 ¢80 8 Bgsn 5, OmemO O ¢imm
2008 @I8w B0 Bed eRIIDE DD, 008 WRW BedsTensy yws 0 ¢Besy. OHEO 0d

8080 eOm. & e e8ewE 18 ®is O Dod. eaddnE o ©° ol .

According to the aforesaid Evidence, Witness has not specified whether he saw the bottles being
unloaded from the Lorry to the shop premises in the month of April or in May. Further, the Witness
has not stated that he saw the Appellant there at the time of unloading bottles. As such, the Court
cannot come to a definite conclusion whether the bottles were unloaded by and on behalf of the
Appellant or whether the bottles were unloaded in the month of May after the filing of the
information on the 23™ of May. However, the said evidence was vague and not corroborated by
the Appellant through any other independent evidence. Thus, the said evidence cannot be accepted
in favour of the Appellant to decide this matter in terms of Section 68(1) of the Primary Courts’

Procedure Act.

Furthermore, the said Witness was questioned on the complaint made by the Respondent regarding
the break open of the shop premises.

g 28 ¢5Im00¢ 1994.05.2]1 0B 5 0®® HPDO @eE »L 0w e Sdan WS B DO
S @MmEEH 0cEE trdsie mS BedmDr Bwo.

¢ es¥eny .

1994.05.22 00B 8» »0» 5(@GECH »E 20 ¢sies! oy . eBBewsy uvives 8OFY
20 cxierys .

©® ¢ Do c¥nomc0 (Appellant) E8wx By mEo. 1994.06 008 @rsed ocB ewnd
RBIOB 8.
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In view of the aforesaid Evidence of the Grama Niladhari, it is observable that either he was
deliberately lying to Court by suppressing that he was unaware of breaking open of the shop
premises in question, or the Appellant has suppressed the dispute regarding the shop premises
taken place on the 21.05.1994, when he was obtaining the said letter 205 from the Grama Niladhari.
However, it is clear that the said Grama Niladhari had issued the letter 2&3 without inquiring into

the request made by the Appellant.

The Court draws the attention to the complaint made by the Respondent on 21.05.1994 to the
Police Station, Ratnapura. It states,

DB GoOYR.
.......................................................................... O® 0@ Wed e¢wlun Daews’ Y ¢ DI
O30 Y 0 0® WAL HI EOE® WOHDI. en® Bedm gdumed Vod med BEacd
B8 BB asew B ®eod medD wisewns SEEw HOJ 51D OBnT SesrI® mEo. §O ©ed dw

B8O BHHOWBO 85 WS MBOO B S PN B8O WA OBOO ¢ Y.

O® 50 ¢z @O GoHE Bescpenm e®® B 29 O 85 5)0m W 8O0 AEIeBIECITHEDSY

83wo. detd 8O q¢ 8 © Boe 80 wiw 83800 OOV & ¢ ®od WEW G0E Bewmda.

580 @° Pod b O AW 92880 HBHC WEI® OO wAed 8O WE® wx aw wH HO A
ecom gotd ¢® AV S, Ve e, ¢e® EACE @0 eOB WD Bwo B Bdew
DOO DEBBIW B T0.cuvieriiririeeieeieenteete ettt ettt et sae e sre s e0® med Beam BwE®

od0C@ Pod wr dEw.

Page 15 of 25



Apparently, the Respondent had made another complaint regarding the same incident to the
Ratnapura Police Station on the following day. The attention of Court was drawn to the complaint

dated 22.05.1994.

eDEC BICD W) GoCHCH

..................................................................... 21.05.1994 2» egoism w» gwed @Bzn Om
REe® wm gw 518 YD edge i a8B DD Bwor OO I IvN. BESHW . VY 8O HOS
E3BEOZ E3O080. 1ttt ettt ettt e h bbbt e b e st e e bt e e hb e e b sab e e bt e neenaees

............................................................................................ 8w . 80 @ 03800
518 0® ©@ITVewsy 1B8BECEH ®EI. OO vy wm SO RYsY edee e Sdan » &
e O 80w ¢ 8 cod 80 u®em @ 0B8wd JOO u @ hwr. 880 B® ¢im OO edge
BICO ¢ B 9 W) PBTed 95T @00 ¢@ edee i@ Dt Beamdr. ®0 gwr ol e
e 8@ DI5N 8enIBm SO G eOEC B BE BB,

The complaint of the Respondent was inquired by the Ratnapura Police and statements were
recorded from the Appellant and one Dharme [Galhena Arachchilage Dharmasena]. The Police
made observations of the shop premises and made Observation Notes and Inventory of the

Groceries in the shop premises.

It is worthy to note the statement made by the Appellant [Haththalage Premaratne],
“1994.05.21 8» ocH csuFs S8sY glR8me Buym cI» »Oe ©O ¢88 d=»B. 1985

DEned RN @i BB5T WG WICEEIBN, BBDIBOBIDID@D . ..ei e
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............. BB GBS 0000d® Bewo O¢Bw 1993 D8ned SusId . @® onsy On AW e

BB OB D& BPvn.

0® BJAsT Bewo ecocrn B85 mOevm @ 0dE® ®OYD S ®E. ANO ¢wdw ¢n §eE
e0ReDsY Ry B8xsT med Ay nmde w1 ¢dBnmiene devn Bwr. ®0 gwdw ¢r §eE o

958 &) @ OIm0.

29.09.1993 3» 2800cd(e:0®®5 emOdned) OO oEdm Cwmed ewen “8hEew
205y WEI. eR® AW DDam S © BBBY DD BOFTDIev® 1 D. e®ed meE eCEE
Gl D85 AW &0 1 9O AW WIS {BI5ND e30&B. 29.09.1993 Ex 80O @) S8BxY 0@® ww
DOEOD @5, © B85 emzemIc JusiBe »oenm e gnd, e®® Hhmed eIHE

DD BT LEWIC BUWICT DBITIDI. ettt et ettt ettt et

®» m»®0 w00 1980 d8ned 808 D8u5® A¢ erdH .

e®® Wl ¢ 0B BIxTersy Cod aBwr O VE® ww OFE O» Ox¥¢edm wm gul.
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Accordingly, Ratnapura Police had recorded the statement of the said Dharme [Galhena
Arachchilage Dharmasena]. The statement made by Dharmasena on 22.05.1994 to the Police
Station Ratnapura states as follows,

“®@0 B01d0D @B @0Fc1D @ HO eFG® WS ¢Bivn. & ¢md 80 RO e ol dsurle
W w6 08 »wemS. 0@y Bwx 888 21.05.1994 E» @ dyed dgewvwcs B8 madwm 8B3ed vu».
® RN dews’ AV O OCendr Bwo HIBDW WEE D. @ 0@ OO 8o EBBBSY
D0 WO BND. @0 83O 0y BBO a@snswEe BB. OO0 85RO oot »&amB BIOO efnd

& cvony vd.

It is significant to note that, the statement of the said Dharmasena, contradicts the statement of the

Appellant.

The Appellant [Premartne] said that “c®@® m&ed 50 08 BIsTery ®od 88w O VEe®

e OFE O Ox¥ceddm wm guld”.

Apparently, the said Dharmasena denied that he was occupying the said disputed shop premises.
Although the Police filed the information making the Appellant, Respondent and the said
Dharmasena as parties before the Primary Court Case, later he was discharged from the

Proceedings.

The Appellant in his statement mentioned another brother namely Chandrasena, but no statement
was recorded from him. Since he did not come forward in these proceedings, it is difficult to

believe the version of the Appellant, indicated in his statement to the Police.
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Furthermore, it is apparent that the Appellant had not substantiated the contents of the said
statement made to the Ratnapura Police on 22.05.1994 thus, Court is not inclined to accept the

evidence of the Appellant in this regard and it has to be disregarded.

It has to be observed that the Affidavit tendered by the Appellant to the learned Primary Court
Judge dated 18.07.1994 is entirely based on the statements made to the Ratnapura Police by the

Appellant.

According to Paragraphs 8 and 9 of the Affidavit of the Appellant which stated that as a
compromise to the dispute with the Respondent he gave him two refrigerators, a deep freezer and
some other goods in lieu of the business and took possession of the premises and started occupying
the same from 23.09.1993 onwards.

In this respect, it is submitted that the Appellant had not proved these facts by any Documentary

or cogent Evidence.

The rest of the averments in the said Affidavit of the Appellant pertains to the Coca-Cola Agency
carried on at the premises in dispute from 23.09.1993. In support of this contention, the Appellant

has submitted the documents 284, 285 and 29,

The said document 294 is an Application made on 05.03.1994 by the Appellant to obtain a Business

License for the year 1994. According to 224 it was approved by the PHI on 31.05.1994 and

countersigned by the Municipal Commissioner Ratnapura on 02.06.1994.
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The said document 294 appears to be in a printed form, but just a photocopy was tendered and not
a certified copy. The Application was made on 05.03.1994 and the Public Health Inspector
approved it on 31.05.1994 and after the signature of the Municipal Commissioner, the date

indicates as 02.06.1994.

Therefore, it is significant to note that the Appellant got the approval to use the premises in dispute
as a storage for empty bottles after filing the information in the Primary Court Case. Since 284 is
a photocopy and not certified by the relevant authorities, and also since no evidence has been
adduced on the said document by the relevant authorities, the Learned Primary Court Judge, very

correctly held that the document 284 is not proved by the Appellant.

285 and 29 are the documents obtained from a lorry owner/ driver to substantiate that from
February 1994 empty bottles were transported to the Kaduwela soft drinks manufacturing

company and loaded drink bottles were transported to the premises in dispute.

Apparently, 265 and 296 are photocopies of the letters. The Court observed that 285 and 20¢ are
neither Affidavits nor the Appellant submitted the receipts pertaining to the payments made in
view of the Lorry hires, to substantiate the said position. Since there is no evidentiary value on
those documents, the Learned Primary Court Judge disregarded those and correctly held that those
documents were not proved.

It is relevant to note that the Appellant stated in Paragraph 15 of the said Affidavit that,

15. 0®® diimed BEE IO 0InE ©ath BBe® D10e00w 8DFDeem Wy Ca® @0 31.05.1994

25 000 gdmimed BudmE Bl 9edun mE Dalmrede wewnsy @d.
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Therefore, it is worthy to draw attention to the Fiscal report dated 31.05.1994 which is filed on

Page 304 of the Brief.

There are 336 Grocery items in the inventory. It is relevant to note items No. 334 and 335.

334. 8dxitd, @58, 05T wm IO D8v Hed ednE 8400 @ a1 amd Bews’ ww SE0edds

OB »oY»Y B¢ @Wed ¢ ad.

335. dous 3® aBn v 68n Bewsy BBy B¢ e VHOW &rB.

According to the statement made by the Appellant on 22.05.1994, the Appellant stated that,
€25.09.1993 8 80 ©58sY 008 &AW WIe® WHD. OBEB5T emzemI G JusiBw 0 evn

@D gm0 088 e eIHE VI BBO wewrc ©@witr BT

In view of the aforesaid statement, the 8400 empty bottles and cases referred to in item No0.334
above belong to the Appellant. As such, itis clear that the day (31.05.1994) inventory was prepared

by the Court Officer, the possession of the disputed premises was with the Appellant.

Nevertheless, the Investigating Officer of the Ratnapura Police Station P.C 16760 Nimalsiri
inspected the premises in dispute on 22.05.1994 and made observations that,

“DOed O ¢ C AE g8 amd Do By DVO obn gB. 0@ med 9eduw @¢d guE §EeE
05300, @®IE®I R, 3yBO, eudtl &8 DO DE® @l eq Wi Bed eI @doq ewed 25 8@
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According to the said investigation notes, the Officer observed expired and perished groceries at
the shop. Since there were cobwebs, it appeared that the premises was closed for some time and

no one had occupied the same until 22.05.1994.

As such, it is hard to believe that the Appellant had been carrying out a business at the said premises

during the period of 29.09.1993 to 22.05.1994.

On the other hand, according to the said observation notes, the Investigating Officer had observed
that there were only 25 cases of Fanta, Coca-Cola, Sprite and Pepsi bottles. If one case contains

24 bottles, then 25 cases would be 600 bottles. Thus therein no indication of 8400 bottles.

When the premises was inspected on 22.05.1994 on this day there were only approximately 600
bottles, nevertheless, on 31.05.1994 there were 8400 bottles more. Thus it is apparent that those

8400 bottles were stored after the inspection on 22.05.1994.

The court draws the attention to the complaint made on 22.05.1994 by the Respondent which states
that,

“g¢ 8m cod 80 8@ @ 08w JOO 3(@€nw). O8O B8 ¢iamn O g tCO ¢® B 9@
»E0 RYsTed 9RDBT @600 ¢ edEe wiE Dt BedmrD. ®0 dws O GBS e 8O O350
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In view of the said contents of the complaint of the Respondent, since the Appellant broke opened
the padlocks and changed the same, it clearly shows that even after the inspection on 22.05.1994
the keys of the padlocks were with the Appellant thus the Appellant had the opportunity of storing
8400 bottles during the period of 22.05.1994 to 31.05.1994. Hence, the Appellant had not
established that he was in possession of the shop premises from 29.09.1993 to 21.05.1994.
Therefore, the Court can come to a reasonable conclusion that until 21.05.1994, the possession of
the shop premises was with the Respondent and his possession was interrupted by the Appellant

on 21.05.1994.

It is worthy to note that the 1% Respondent had sought in his Affidavit for an Order of restoration
of Possession to place him in possession of the corpus on the footing that he was forcibly

dispossessed.

It appears that the 1%t Respondent had sought relief in terms of section 68(3) of the Primary Court
Procedure Act. In such a situation there has to be a specific finding to the effect that the 1%
Respondent had been forcibly dispossessed or evicted from the corpus within a period of 2 months

immediately before the date in which the information was filed under Section 66 of the Act.

However, the learned Primary Court Judge made an Order that the 1% Respondent is entitled to

Possession of the disputed premises and further ordered the Appellant or his agents and/or servants

not to disturb such Possession of the 1% Respondent.
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Apparently, the learned Primary Court Judge has made an Order that the 1% Respondent was
entitled to Possession of the disputed land on the assumption that the 1% Respondent was in
constructive possession of the corpus on the date of filing of the information under Section 66 of
the Primary Court Procedure Act and further Ordered the Appellant or his servants and/or agents

not to disturb the Possession of the 1% Respondent.

It is noteworthy that, the learned Judge had come to the conclusion that the 1% Respondent had
been in constructive possession of the disputed premises on the date of filing of the information,
on the assumption that the 1% Respondents grocery items are in the premises on the relevant date
and also the learned Primary Court Judge held that the Appellant had not been proved that he had

been in Possession of the disputed premises during the period of 29.09.1993 to 21.05.1994.

Nevertheless, it is evident that the Appellant had forcibly removed the padlocks placed by the 1%
Respondent and had changed the padlocks, which can be construed as dispossession of the 1
Respondent by the Appellant from the disputed premises. The keys to the disputed premises had
been obtained from the Appellant by the fiscal on 29.05.1994 by an Order of Court, which clearly
demonstrates that the 1%t Respondent was dispossessed by the Appellant from the premises in

dispute on 21.05.1994.

Since it was established by the 1% Respondent that he had been in Possession of the disputed

premises, since 18.08.1993 until the dispute arose on 21.05.1994, thus the Respondents possession

cannot be disturbed such wise. Therefore, the learned Primary Court Judge is under a statutory
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duty to consider and grant relief to the 1% Respondent by restoration of his Possession to the

disputed premises under see 68(3) of the Act.

In view of the foregoing reasons, it clearly manifests that although the 1% Respondent was
dispossessed by the Appellant on 21.05.1994, the Appellant had not substantiated his possession
to the premises in dispute during the period of 29.09.1993 to 21.05.1994. Thus, the Appellant had
failed to prove that he was in possession of the premises in question two months prior to the date

of filing of the information under Section 66(1) of the Primary Court Procedure Act on 23.05.1994.

Hence, the Order made by the learned Primary Court Judge on 27.12.1996, which determined that
the 1% Respondent was entitled to the Possession of the premises is well-founded. Thus, we see no
reason for us to interfere with the said Order of the learned Primary Court Judge, as well as the

Order of the Learned High Court Judge dated 15.10.2015.

As such, we affirm the said Orders of the learned Primary Court Judge and the learned

High Court Judge and Dismiss the Appeal with cost fixed at Rs. 50,000/-.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.
| agree.
JUDGE OF THE COURT OF APPEAL
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