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N. Bandula Karunarathna J.

The accused-appellant was indicted in the High Court of Gampaha for committing the
murder of one Wickrama Arachchige Chandrasena alias Dasa, on 06.10.1999, punishable
under section 296 of the Penal Code.

The appellant pleaded not guilty to the charge and the case proceeded to trial.
The prosecution led the evidence of the following witnesses;

(a) P/W 03 - Rodrigo Appuhamilage Pushpa Ranjani Rodrigo

(b) P/W 04 - B.A. Gemunudasa

(c) Amarasinghe Lekamge Somapala- Grama Niladari

(d) P/W 08- Kolamabage Dharamasiri Fernando -Inspector of Police

(e) P/W 09 - L.R.H. Liyanaarachchi

(f) P/W 06 -S. Douglas Perera

(g) P/W 11 - Sarath Kumara Welikala

(h) P/W 05 - U.M. Mahinda Samaranayake — JMO

(i) P/W 12 - A.W.A. Priyaganie Damayanthi Jayawardana

The depositions of, P/W 01- Yapage Premaratne Dahanayake (deceased) and P/W 02-
Wickrama Arachchige Laxman Srilal Wickramasinghe (deceased) were led in terms of Sec 33
as evidence.

At the conclusion of the case for the prosecution, the learned High Court Judge called for
the defence and the appellant made his statement from the dock.

After trial without a Jury, the learned High Court Judge convicted the accused-appellant and
imposed the death sentence on 31.05.2018. Being aggrieved by the conviction and
sentence, the accused-appellant has preferred this appeal to this court.

The appellant had raised 5 grounds of appeal.

I. The learned Trial Judge has failed to judicially evaluate the circumstantial evidence
as required by law.

II. The learned Trial Judge failed to consider that the prosecution failed to prove the
third person who was in the location.

lll. Failure of the learned High Court Judge to consider whether there had been a
sudden fight.

IV. The learned Trial Judge did not reject the dock statement and
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V. the learned High Court Judge did not judicially analyse the depositions of P/W01
and 02 accepted under Section 33 of the Evidence Ordinance as required by Law.

The case of the prosecution was that, on the day in question, 06.10.1999, at about 10.00
p.m, Pushpa Ranjani Rodrigo (P/W 03) the wife of the deceased had got to know from her
daughter that the deceased was attacked by a person called Ajith and was admitted to the
hospital. Later she has informed of the death of the deceased. There were 2 eyewitnesses
namely Yapage Premarathna Dahanayaka (P/W 01) and Wickrama Arachchige Luxman (P/W
02). Both of them were dead when the case came up for trial before the High Court. They
have given evidence on the 14% February 2000, and 17 April 2000, respectively before the
learned Magistrate of Gampaha, during the non-summary inquiry. That evidence were
adopted before the High Court on 03.01.2018 by the interpreter-mudliyar. It was marked as
e 1 and &g 2 at the High Court trial. It is evident that the said evidence was cross-examined
and the appellant was represented by an attorney-at-law.

The main eyewitnesses of the prosecution were P/W 01 and P/W 02, who had participated
soon after the crime occurred. But their evidence could not be led before the High Court
trial since both had died before the commencement of the trial.

Accordingly, to P/W 01, upon a scream of a woman that “emgdd owxedd” he had gone
to check the situation and at 'Nedungahahena Temple, he had observed that the deceased
was lying on the floor and the appellant was standing nearby. P/W 01 could easily identify
the appellant over the light of the beacons at the road. After seeing P/W 01, the appellant
had stated that "¢:es0 298353 8 edTH® ®yds" and at the same time P/W 01 had
noticed a club in appellant's right hand. The appellant had turned tail while he was trying to
be apprehended by P/W 01.

In the evidence of P/W 01, it was further revealed that there was personal animosity
between the deceased and the appellant. When giving evidence at the non-summary trial,
P/W 02 stated that on the day in question, at about 8.30 p.m, whilst the appellant and P/W
02 were going to appellant's house, at Nedungahahena Temple, the appellant had got down
from the motor bicycle after seeing two people and had started quarrelling with one, the
deceased. P/W 02 stated further that the person who didn't interfere in the quarrel had left
the said place and P/W 02 had also done the same as he couldn't manage to take the
appellant away. P/W 02 confirmed that there was only the appellant and deceased when he
left the said place.

When P/W 02 was coming back he had noticed that the person (the deceased) who
qguarrelled with the appellant was lying on the floor and the appellant was standing there. In
the evidence of P/W 02, a confession of the appellant was also revealed thus, "®® ¢oes®
OG1D9. 2D eesienys plecens 9uImdr O6xIm". P/W 02 had admitted the belatedness
of his evidence and also given reasons for the same. "®® e® 88w ©®sTDEwsT @8IEB@O
28» g0 WHROT Yarw ©0e¢sIm eW¥nd ® ewBE8ews’ ewIesI® Ged WL
©3880wsY enIBsI®) OO vewn HOB O° ewIB8WO WMOETHCWS ¢sTes’. eviB8ews’y
O5IB) B BPemo. & 80 ©® rE8wd Bwo."
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IP Fernando (P/W 08), had got a telephone call in respect of the death of the deceased and
accordingly the investigations had been commenced. He had failed to identify any mark at
the crime scene but observed the lights at the said place was bright enough to identify a
person. P/W 08 had also offered evidence on the absconding of the appellant after the
crime.

According to the evidence of the Judicial Medical Officer (P/W 05), there were 4 injuries on
the body of the deceased and the finding of the Post Mortem was “a shock by internal
bleeding caused from an attack with a blunt tool”. He further said that the said tool could be
a heavy club. Even without those eyewitnesses to the crime, the prosecution, relying upon
several strong circumstantial evidence, had proved the culpability of the appellant beyond
any reasonable doubt.

The accused-appellant made a very brief dock statement at the end of the prosecution and
denied the allegations levelled against him

"B, OO 00 8IBw wOITVewsY BBO e¢wE ¢sTer W OO BIBws
80axIVewsy Pod ©irn O1BedBw euvIBBewsy gF¥ad DO Mmrml. @riud Begye OO
Bwo. ©0 D1Bed8w eBEBewrsy e8mSenwd 8gyd 988yt meo"

The learned president’s counsel who appeared for the appellant argued that the
prosecution's case was entirely based on circumstantial evidence as there were no
eyewitnesses of the incident.

In the case of Amarasiri Vs Republic of Sri Lanka CA Appeal No. 107/2005 decided on
26.112009 it was held that requirements of conviction on circumstantial evidence are;

1. The prosecution must prove that no one else other than the accused had the
opportunity of committing the offence, the accused can be found guilty only and
only if the proven items of circumstantial evidence is consistent with their guilt and
inconsistent with their innocence.

2. In a case of circumstantial evidence in order to base a conviction on circumstantial
evidence the jury or the trial Judge as the case may be must be satisfied on the
following grounds:

a. proved facts must be only consistent with the guilt of the accused;
b. proved facts must point the finger of guilt only to the accused;

c. proved facts must be incompatible and inconsistent with the innocence of
the accused;

d. proved facts must be incapable of any other reasonable explanation than
that of his guilt.

3. In a case of circumstantial evidence, if two decisions are possible from the
proven facts, then the decision which is favourable to the accused must be taken.
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4. In a case of circumstantial evidence, if an inference of guilt is to be drawn from
the proved facts such inference must be the necessary, irresistible and
inescapable inference and it should be the only inference.

In the present matter the evidence of the brother-in-law of the deceased, Balasuriya
Arachichilage Gamunudasa (P/W 04) was led by the prosecution where he testified to the
fact that, he saw the deceased fallen on the ground injured with no one around.

& @¢5IvN g0 @@ Dred BOIBTVWOR B €wc?

®0 BwesIs) W1 »OW 6w 53 W1 & @¢5IvN ¢d BOTHO B .
@00 & O ¢sTesI?

e0dE € ®ed® 83ed J ¢dFOR

D®ed Od8r¥ wd 8w 15Im eIl ot BeR ¢sI»De?

o @ o @ o @

®® gfems Y. OO wmeENd BS8s0 DS 83w dHGB. VduYy eddvwED
St cens Gao.

The evidence of PW 4 explains that he arrived at the scene almost instantly after he was
informed that the deceased was in distress.

The depositions of P/W 01- Yapage Premaratne Dahanayake (deceased)

marked as P2 states as follows: “He says that he was watching television and when he
heard the loud cry and got into his motorcycle and went to the location where the incident
had taken place” and states that,

“@5 80 R8O d€ews’ ¢l BBRewrl BOewm 9imrd. 38O d€w Burlesy B
D €qed 98s. 8 & 8 ¥n0 Bw. 988wd 1vx8D BFBWG; BOe®s §&E DD Bwo.”

The depositions of P/W 02- Wickrama Arachchige Laxman Srilal Wickramasinghe (deceased)
marked as P3 states that the accused travelled with him in the bike where the accused
wanted him to stop when they saw two people and the accused walked towards them and
then he saw the accused holding a person but not attacking.

®® gle 8850 demsy aEE»D BMSEB. BVSE¢HD cEen B)W1.

In the case of Gambir Vs State of Maharashtra (AIR 1982(S.C)1157), it was also decided that
certain principles and rules have been evolved from the cases for the evaluation and
application of circumstantial evidence in a particular case.

Rule 1- The circumstances from which an inference of guilt is sought to be drawn,
must be cogently and firmly established.

Rule 2- Those circumstances should be of a definite tendency unerringly pointing
towards guilt of the accused.

Rule 3- The circumstances, taken cumulatively, should form a chain so complete
that there is no escape from the conclusion that within all human probability
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the crime was committed by the accused and no one else. The
circumstantial evidence to sustain conviction must be complete and
incapable of explanation of any other hypothesis than that of the guilt of the
accused. The circumstantial evidence should not only be consistent with the
guilt of the accused but should be inconsistent with his innocence.

It is important to note that in all cases, whether direct or circumstantial evidence, the best
evidence must be adduced. The suppression or non-production of pertinent and cogent
evidence necessarily raised a strong presumption against a party who withholds such
evidence.

The learned trial Judge had summarized and analysed the evidence of the prosecution
witnesses and found the failure of the defence to mark any contradictions on the said
evidence. When perusing the judgement and the proceedings, it can be seen the duly
adoption and analysis of the evidence offered by P/W 01 and P/W 02 at the non- summary
trial.

“@0® »8ed Br.w. 1, 2 @® O 8O Bwewid B ADO Dilm edHD. 8O e ©dem
BPAWB 07y WO Bedndr. OFBwe S8z ©dew wwAWme and Swewmid #B D
BEnsler? 5@ 008 m»Aed urw. 1, 5 o0 DD ge gFn®OFE ey
gdwomed OO B¢ QY ex»0» vlsemed gom 87170 ¢Sev QD D e¢» ¢
28 OO w8 0o ya&m OEO RS 8 ¢ A0, BB Boewdsmws By 90 ouB
WO, 8 Gty v»me 33 DeIBG Yod e®® »Eed »E SwInwd FM|E B
OB BB BEEO ¢Dws R ¢ ERL eMICDewsT gw g 8330).”

“e1.9. 1, 2 Ry 02005 v enedd w8 & ¢B gnd, wil ydm DR wivmw B ¢
O, 98 »HPeDd wiEl8 e®® YOO gMHE WO MBOO gBWomed @d88PEDSw@
21680 e WO B¢ 9C B0 gRe@ed.”

“0238 qoegy smen 33 O DosiBe wdew gedn WS OsIzn R¢ w8 WweHIEO
O Be® O winl8 wem B gF¥ew vvn EOE»DSHTO WOFD@. OO, OO
28O 008 glWmiwmed ©8 ©5208® e¥neds e®® 8miwmedd dJTensy
»od yd» HBOO @dEIDE @& B OO @O, VPLT w8 ©¢x) Fcw8 8y SRR
eBWMOHBO g DR OB @DEDE BOOw. ded D¢ 0O W8S O
@ceesned® w8 Ve gldmiemedd 88y gduvIedd BB eDNedsT BB
unsY ouvB 8O OO wFHBMGDB ©¢ecr® Lot gldWmiemed vwiE YEHORD
DSBS B 1B 0B B g MO DBY gDDIMWBO @ mEeyn®.”

After having observed and analysed all the available material in the light of the well-
established legal principles, the learned trial Judge had come to the firm finding that the
appellant is guilty of the charge of murder.

It is important to note that to justify the inference of guilt, the exculpatory facts must be
incompatible with the innocence of the accused, and incapable of explanation upon any
other reasonable hypothesis than that of his guilt. In other words, the proved facts and the
circumstances of the case must in their cumulative and total effect, lead irremissibly and
unmistakably to the only conclusion that the accused is guilty of the offence of which he is
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accused. Where the circumstances point to a conclusion that the accused committed the
offence, but there is also a reasonable probability incompatible with his innocence, he
cannot be convicted. A clear distinction must be kept in mind in this connection between
the basic or primary facts and the inferences of facts to be drawn from the primary facts.

Circumstantial evidence can be held to be sufficient for conviction only when all the above
rules and conditions are satisfied. In examining a case based purely on circumstantial
evidence the court believes:

i. That any fact or circumstance which was a necessary link in the chain has not been
proved, or

ii. that though the chain of evidence is unbroken, it is not so conclusive to exclude
entirely the possibility of the accused being innocent, the accused must get the
benefit of the doubt that exists and be acquitted.

It was argued by the learned president’s counsel for the appellant that the learned Trial
Judge failed to consider that the prosecution had not proved the third person who was in
the location.

The deposition of P/W 02 reveals that three persons were present where the incident took
place.

“J 6580 vxlue v SAmO; BODI 0IRRE »HOFO® BeR. HMETOVeIH
s¥eE €08.8 @Dddied & vedienm wx 80 8O W m e¢siems wxda.
& @¢sIn oI BOYD 0FO5Im BDed. ©8 s D ndr BFBHS; D10 8853 w5
@Iz €00 Buwo.”

Indeed, this third-person was never identified nor called as a prosecution witness. The
learned High Court Judge did not consider that the prosecution failed to give an adequate
explanation as to who this third person was before arriving at his judgment.

As per the deposition of P/W 02 he had not identified the deceased.

“d 0DEed J 8d8wv e’ el B Im Byewn. vued 8O dm BYew. OO
OB W 80 O¥BWo; vy aBS ylocesnd s06,8 led. J edEed gBs
ydoRw® mYE Bwo & widmed myw.”

Coomaraswamy in his Law of Evidence of Ceylon says about proving a case on circumstantial
evidence that in,

(a) the accuracy of the witness's original observation, there is the risk of mistake;
(b) the correctness of his memory; the risk of forgetfulness and
(c) in his veracity; the risk of falsehood.

But in considering circumstantial evidence a judge also must depend on:

(d) The cohesion of each circumstance in the evidence with the rest of that chain of
circumstances of which it forms a part.
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(e) The logical accuracy of the inference drawn by the Judge himself from this chain of
facts for "every fact has two faces."

On behalf of the appellant, it was argued that the learned High Court Judge failed to direct
himself to consider whether there was a sudden fight especially with the depositions of P/W
01 and P/W 02 placed before the court.

In the deposition of P/W 01 it states the following;

“d D¥cedmed (D0 Ay OB o IBIE dOE DR Bewmdr. dFBHGE
dwed 868 ©8®» 0® Bcemmd ABSTAE SO 18D By end.”

“@® gw gmeld evedolE®m $0HE By en. DFBmoied ¥ Odemmoied v gnd.”
“SJ 823w0 g 80 ©® Elwn AYed emer gort eBIERS BedmD Bua.”

The evidence does not reveal that there was a fight between the deceased and the accused-
appellant on that fateful day.

In the deposition of P/W 02 it states the following;

"B Do 88T BB eI €vd Bwo. ABBIIE eDHO ¢fEn. 8O vded
vemenys 880 Jemst ¢EEdr. 880 denwsy y1dxed dFBms.”

“80 vided IBILE DO ey enr. @@imde & IBTIDO BwEo ©® ¢rfend vyw.”

It was argued by the learned President’s Counsel for the accused-appellants that on a
careful and reasonable considering that the learned High Court Judge could only have
arrived at a conclusion of a sudden fight as there were not an iota of evidence to indicate a
premeditated murder. Further, in the light of the depositions of P/W 01 and P/W 02 the
learned High Court Judge has failed to consider that the suspicious circumstances are
inadequate to prove the guilt of the accused.

If there is any reasonable doubt of the guilt of the accused, he is entitled to of right to be
acquitted. But in my view, there was no doubt at all of the guilt of the accused, on available
circumstantial evidence.

In Queen Vs Sumanasena 66 NLR 350 Hon Justice Basnayaka stated:

"Suspicious circumstances do not establish guilt. Nor does the proof of any number of
suspicious circumstances relieve the prosecution of its burden of proving the case against
the accused beyond reasonable doubt and compel the accused to give or call evidence.
We are unable to reconcile what the learned Judge said earlier in his summing-up with
what he said in the passage to which exception is taken. The burden of establishing
circumstances which not only establish the accused's guilt but are also inconsistent with
his innocence remains on the prosecution throughout the trial and in a case of
circumstantial evidence as in a case of direct evidence.”
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The accused-appellants stated in his dock statement that he does not know anything about
the incident and that his brother-in-law was taken in and subsequently he was arrested on
the matter.

In the case of Queen Vs M.G.Karolis 69 C.L.W. 47 Justice H.N.G.Fernando stated,

"that when an accused person makes a statement from the dock, it would be quite
unsafe to draw unfavourable inference from such statement, and particularly from the
failure or omission of the accused to mention some matter."

This notion can be further strengthened by the Indian judgment Manuel Vs Emperor 36 Cr LJ
(1935) 1462 where it states:

" As we have so often pointed out in criminal trials it is not for the accused to say
anything unless he chooses and in any case, the prosecution must prove their case, apart
from any statement made by the accused or any evidence tendered by him."

It was argued by the learned President’s Counsel for the appellant that it is apparent that
the learned High Court Judge drew a negative inference from the dock statement of the
accused contrary to the above guidelines and in any event the learned High Court Judge has
not accepted nor rejected the dock statement with a reason as expected in our law.

The dock statement of the appellant was taken into consideration and rejected to act upon
the same on given reasons.

“O¥Bmo; OB B ed 80 Y e®® BJIwO B8OOGS @5NOB OO 8w »J
&8 yas 31 8EEeE 9un 88 emescd AB¢ armdenm w6 O BBOD 8=
@208 DO euB wd.”

The learned High Court Judge had judicially analysed the depositions of P/W 01 and P/W 02
accepted under Section 33 of the Evidence Ordinance as required by law.

“©®® 81’8 BICBERO 9 Bed® 818wl 01, 02 @850 2538 un e 23
edced wensy 888 (AER®DBSIO BOND e NRDE e®® BdeamoO vws & dyed
Ocems Bewom cded 008 SAMmO; B8O DO w8 988wux & g DO ©®
B BOWO B3 @08.”

“33. Evidence given by a witness in a judicial proceeding, or before any person authorized
by law to take it, is relevant, to prove, in a subsequent judicial proceeding, or a later stage of
the same judicial proceeding, the truth of the facts which, it states, when the witness is
dead or cannot be found, or is incapable of giving evidence, or is kept out of the way by the
adverse party, or if his presence cannot be obtained without an amount of delay or expense
which, under the circumstances of the case, the court considers unreasonable
: Provided—
(a) that the proceeding was between the same parties or their
representatives in interest;

(b) that the adverse party in the first proceeding had the right and
opportunity to cross-examine;
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(c) that the questions in issue were substantially the same in the first as
in the second proceeding.

Explanation. —A criminal trial or inquiry shall be deemed to be a proceeding
between the prosecutor and the accused within the meaning of this section.”

Indian Evidence Act Section 33 is as follows;

“Section 33:
Section 33 deals with ‘Relevancy of certain evidence for proving, in a subsequent
proceeding, the truth of facts therein stated:

It reads as follows:

Section 33: Relevancy of certain evidence for proving, in a subsequent proceeding,
the truth of facts therein stated.- Evidence given by a witness in a judicial
proceeding, or before any person authorized by law to take it, is relevant for the
purpose of proving, in a subsequent judicial proceeding, or in a later stage of the
same judicial proceeding, the truth of the facts which it states, when the witness is
dead or cannot be found, or is incapable of giving evidence, or is kept out of the way
by the adverse party, or if his presence cannot be obtained without an amount of
delay or expense which, under the circumstances of the case, the Court considers
unreasonable:

Provided-

that the proceeding was between the same parties or their representatives in
interest;
that the adverse party in the first proceeding had the right and opportunity to cross-
examine;

that the questions in issue were substantially the same in the first as in the second
proceeding.

Explanation - A criminal trial or inquiry shall be deemed to be a proceeding between the
prosecutor and the accused within the meaning of this section.”

The evidence contemplated by this section is evidence given by a witness in an earlier
judicial proceeding or before any person authorized by law to take evidence. The section
states that such evidence is relevant in a subsequent proceeding for the purpose of proving
the truth of the facts which it states when;

(a) the witness is dead, or

(b) the witness cannot be found, or

(c) the witness is incapable of giving evidence, or

(d) the witness is kept out of the way by an adverse party, or
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(e) witness’s presence cannot be obtained without any amount of delay or expense
which, under the circumstance of the case, the Court considers unreasonable.

This is subject to three conditions:

1. that the proceeding (i.e. earlier proceeding) was between the same parties or their
representatives in interest;

2. that the adverse party in the first proceeding had the right and opportunity to cross-
examine;

3. that the questions in issue were substantially the same in the first as in the second
proceeding.

In a committal procedure, where a witness was examined at the committal stage before a
Magistrate, and could not be cross-examined there, then the evidence given by the witness
in the Committal Court could not be used against the accused at the sessions trial. If before
a Magistrate, there was an opportunity to cross-examine and a defence counsel did not
choose to cross-examine a witness, the evidence in the committal proceeding could be used
in the later proceedings and the defence, which did not avail of its right to cross-examine
before the Magistrate, would not be able to complain.

Now, if we read sec. 33 again, it uses the words ‘Evidence given by a witness in a judicial
proceeding or before any authority authorized by law to make it, is relevant for the purpose
of proving in a subsequent judicial proceeding or in a later stage of the same judicial
proceeding’- and the first clause in the proviso uses the word “proceeding was between the
same parties or their representatives in interest” while the third clause of the proviso uses
the words “that the questions in issue were substantially the same in first as in the second
proceeding”. It will be seen that the main clause uses the word ‘subsequent proceeding’
while the third clause in the proviso uses the words ‘first’ and ‘second’ proceeding. In the
first clause of the proviso, the word ‘proceeding’ is used without any qualification.

Considering the above legal principles, it is my view that the case of the prosecution was not
entirely based on circumstantial evidence as the crime was seen taking place partly (though
not entirely) by two eye-witnesses.

The learned High Court Judge was rightly satisfied that the depositions did qualify to be
adopted under Sec 33 of the Evidence Ordinance.

Therefore, it is my view that the evidence reveals that there was no clear possibility of a
sudden fight and circumstantial evidence about the said incident has been evaluated in the
light of the judicial guidelines laid down by the authorities.
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In conclusion, standing by the reasoning essayed above on questions urged by the counsel
for the appellant, this Court finds no flaw in the conviction and sentence of the instant case

and proceeds thereby to dismiss this appeal.

For the reasons set out in my judgment, | affirm the conviction and the sentence dated
31.05.2018 by the learned trial Judge and dismiss the appeal.

Appeal dismissed.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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