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N. Bandula Karunarathna J. 
 

This appeal is preferred against the judgement, delivered by the learned Judge of the High Court 

of Chilaw, dated 18.10.2018, by which, the accused-appellant, was convicted and sentenced to 

15 years rigorous imprisonment.  
 

The accused-appellant, hereinafter referred to as the "appellant", was indicted in the High Court 

of Chilaw on the following charges;   
 

1. that he committed the offence of rape at Marawila within the jurisdiction of this Court, 

between 07.10.2007 and 07.10.2008 on Sujeewa Sandamali (a female under 16 years of 

age) which is an offence punishable under section 364(2)(e) of the Penal Code as 

amended by Act No 22 of 1995. 
 

2. that he committed the offence of rape at Marawila on Sujeewa Sandamali (a female 

under 16 years of age) within the jurisdiction of this Court, at the same place and at the 

same time other than the occasion mentioned in the above charge between 07.10.2007 

and 07.10.2008, which is an offence punishable under section 364(2)(e) of the Penal Code 

as amended by Act No 22 of 1995. 
 

3. that he committed the offence of rape at Marawila on Sujeewa Sandamali (a female 

under 16 years of age) within the jurisdiction of this Court, at the same place and at the 

same time other than the instances mentioned in the first and second charges mentioned 

above between 07.10.2007 and 07.10.2008, which is an offence punishable under section 

364(2)(e) of the Penal Code as amended by Act No 22 of 1995. 
 

The case had been taken up for trial after the accused-appellant pleaded not guilty to the charges 

against him. Seven witnesses gave evidence for the prosecution and P 1 to P 5 were marked as 

documents. Only the accused-appellant had given evidence on behalf of the defence. Three 

contradictions were marked as P 3 to P 5 and a few omissions were marked by both parties. 
 

The girl was born on 13.02.1996 and was identified as a person under the age of 16 at the time 

of the indictment. Those facts were admitted under section 420 of the Criminal Procedure Code.  

After the trial, the accused-appellant was found guilty under two counts of rape by the learned 

High Court Judge, and accordingly, the accused-appellant was sentenced to 15 years of rigorous 

imprisonment for each count to run concurrently and was ordered that the accused-appellant 

pay compensation of Rs. 500,000/- to the victim.  
 

Aggrieved by the said decision of the learned High Court Judge, the accused-appellant preferred 

this appeal.  
 

Submissions on behalf of the accused-appellant.  

The grounds of appeal are as follows;  

(i) The learned Trial Judge had not considered the weaknesses of PW2's evidence.  
 

(ii) The learned Trial Judge had not considered properly the possibility of a false allegation 

despite there being evidence of previous animosity. 
 

(iii) The learned Trial Judge had failed to consider the subsequent conduct of the accused-

appellant, which is a relevant fact.  
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(iv) The learned Trial Judge had not considered the inconsistencies in medical evidence 
 

(v) The learned Trial Judge had not considered the weaknesses of the evidence of PW 02.  
 

The victim Sujeewa Sandamali (PW 02), who was 12 years of age at the time of the alleged 

incidents, testified that the accused-appellant was the paramour of her mother, Sumanawathi. 

According to her testimony, both her family (mother, PW 02 and brother) and the accused-

appellant had lived in housing provided by the roofing tile factory where the mother and the 

accused-appellant worked together. PW 02 stated that the accused-appellant had intercourse 

with her on two occasions during the period mentioned in the indictment. One instance was at 

night at her house, and the other instance was during daytime at the house of the accused-

appellant. Sujeewa Sandamali had not informed her mother of the incidents because the 

accused-appellant had asked her not to do so. There is no evidence of the accused-appellant 

threatening her. 
 

Victim Sujeewa Sandamali stated that the accused-appellant was her mother's paramour and 

that her sister (PW 01), brother, brother-in-law, all objected to this. There was evidence to state 

that there had been altercations. 
 

In her testimony before the High Court, Sujeewa Sandamali (PW 02) had stated that she was 

staying with her mother, her paramour (the accused-appellant) in a house provided by her 

mother's employer while her elder sister and brother were married and stayed separately. It was 

her position that during the period mentioned in the charge, on two occasions she was raped by 

the appellant, within a space of one month. She has spoken of the penetration and there is no 

dispute of the fact that she had been subjected to abuse, as clearly supported by medical 

evidence.  
 

It is the position of the victim that she did not divulge the incident to the mother as the appellant 

requested her not to do so, but at one point of time she told her sister (PW 01) of what she was 

going through, and thereafter a complaint was lodged to the police. The victim, who was 11 years 

of age at the time had to face this ordeal, was testifying before the High Court 10 years later. 

Two omissions were marked during the trial and they are very trivial and insignificant. It does 

not go to the root of the case and will not impeach the credibility of the victim. 

  

Sarangi Fernando (PW 01) is the sister of the victim and it is her position that when she went to 

her mother's house one day the victim behaved strangely, and when she questioned the victim, 

she divulged the incident. Thereafter, PW 01 had taken the victim to the hospital and also lodged 

the 1st complaint against the appellant. The appellant had taken up the position of denial and 

had alleged that the victim has falsely implicated him on the instigation of the victim's sister, not 

a single question or suggestion had been posted to this witness, during her cross-examination.   
 

The JMO Dr Ilangaratne Bandara (PW 06) has opined that the 12-year-old child whom he 

examined on 08.10.2008 had been subjected to 'repeated vaginal intercourse'. Further clarifying 

about the short history given by the victim, he stated that the victim initially spoke of one 

incident of sexual intercourse with another person in her short history. However, as it was 

incompatible with the findings, he had to question her and at that time she had come out with 

the allegation  
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of repeated abuse by the appellant. This contradicts the position taken by the appellant and 

corroborates the prosecution version.  
 

With regard to the subsequent conduct of the appellant, it was the evidence of retired IP Bandara 

(PW 04), that the appellant was absconding and evading arrest when he went to investigate the 

incident. After the case for the prosecution was closed, the learned Trial Judge called for defence 

and the appellant while testifying took up contradictory positions and the prosecuting state 

counsel had marked several vital contradictions and omissions during the cross-examination of 

the accused-appellant.  
 

PW 02 further stated that one Indunil too had sexual intercourse with her during the period 

covered in the indictment. It was suggested to PW 02 that she falsely implicated the accused-

appellant at the behest of her siblings.  
 

The fact that the victim had sex with the accused-appellant, should be considered in light of the 

allegations in the present case only. It is my view that the fact that the said victim had sex with 

a person other than the accused-appellant is not prejudicial to the facts of the present case. This 

is mainly because, at the time of the crime the victim was a 12-year-old girl, and the accused-

appellant had appealed against the conviction of the offence which violated section 364 (2) (e) 

of the Penal Code (Amendment) Act No. 22 of 1995. The appellant has violated a statutory 

offence and therefore, even though a third party had committed the same offence during the 

same period on the same girl, it is not an excuse for the accused-appellant to put the blame on 

the third party and escape from the rape charge, against the said underage girl. The law does 

not allow the accused-appellant to be acquitted even if she had sex with another man during the 

same period. 
 

The learned counsel for the accused-appellant also referred to the fact that the 1st complaint 

was lodged with a reasonable delay and therefore the allegations were false. The victim had not 

informed about this incident to her mother because the accused-appellant had asked her not to 

do so. 
 

It was held in Bandara vs. The State 2001 (2) SLR 63 that if there is a valid reason or explanation 

for the delay and if the trial Judge is satisfied with the reasons and explanations given, no trial 

Judge would apply the test of spontaneity and contemporaneity and reject the testimony of a 

witness in such circumstances. It was further decided “delayed witnesses’ evidence could be 

acted upon if there were reasons to explain the delay.” 
 

It was argued by the learned counsel for the accused-appellant that two omissions were raised 

about PW 02's testimony, the learned trial Judge had not properly considered the impact of 

these. Omission No.1 was PW 02 stated that on the second occasion she was raped by the 

accused-appellant at his house. The statement she had given to the police did not contain 

anything about this. PW 02 stated in the cross-examination that she informed the police of this 

incident. This was raised as an omission. The learned trial Judge in her judgment had considered 

this omission thus:  
 

"2008.10.06, වන දින ප ොලිසියට කරන ලද ප්රකශයප  පදපවි  වව්තාශවකී පෙපල් ්තත්රී 

දූෂණයක් සිදු වීෙ පිලිබඳ ්ඳහන් පනොකිරීෙ ඌනාශවයක් පල් ්ලකුණු කර ඇා. නමුත් 

්ශක්ෂිකශරිය එපල් ප ොලිසියට ප්රකශය කල බව් දක්වශ ඇා.” (P. 214). 
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The learned trial Judge had accepted the evidence of PW 02 that she had told the police about 

the incident and it appears that the learned trial Judge was satisfied with this explanation to 

diminish the significance of the omission. It was submitted by the learned counsel for the 

accused-appellant that this is an omission that goes to the root of one of the charges against the 

accused-appellant and the learned trial Judge had not properly considered its impact on the case 

for the prosecution.  

 

Omission No.2 was, PW 02 stated that on the first instance when she was raped by the accused-

appellant, her mother was not at home, and only she was there. But this part about how the 

accused-appellant raped her on the first of the two occasions was not mentioned in her police 

statement. It was raised as an omission by the defence. The learned trial Judge in her judgment 

had considered this omission thus; 
 

“ාවද එදින ්ශක්ෂිකශරිය  ෙණක් ි වප්ේ සිටියී චූදින  වමිණ පදොරට ාට්ටු කර පදොර ඇරපෙන 

ඇවිත් බලහත්කශරපයන් ලිිංගික වාවරයක් කල බවට ්ශක්ෂි ඉදිරි ත් කිරීෙ ්ම්බන්ධපයන් වදශළ 

ප්රකශයප  ෙව ි වප්ේ නවති වව්තථශවක විත්තිකරු පදොර ඇරපෙන ඇවිත් දූෂණය කිරීෙක් පිළිබඳව 

්ඳහන් පනොකිරීෙ ඌනාශවක් වයපයන් ්ලකුණු කර ඇා. නමුදු ්ශක්ෂිකශරිය නවවා ප්රයතන 

විෙසීපම්ී පෙපල් ෙව ි වප්ේ නවති වව්තථශවකී චූදිා  වමිණ ාෙශව දූෂණය කල බව ්ඳහන් 

කල බවට ්ශක්ෂි ඉදිරි ත් කර ඇා.” (pp.214-215)  

 

The learned trial Judge had not considered the impact of this omission on the credibility of PW 

02's testimony, as the trial Judge had been satisfied that the claim by PW 02 in the re-

examination that she informed the police about this incident was sufficient to mitigate the 

impact of this omission. It was argued by the learned counsel for the accused-appellant that 

according to Police Inspector Priyantha Bandara (PW 04), the investigations did not reveal that 

the accused-appellant had come to the house and raped PW 02 when the mother was away and 

that the investigations did not reveal that the accused-appellant had raped PW 02 at his house 

(at page 115).  
 

The learned counsel for the accused-appellant contended that these two omissions go to the 

root of the prosecution case as they show that PW 02 had not informed the police how the 

accused-appellant had raped her according to what she had claimed in court under oath. The 

prosecution had not objected to these omissions being raised. These two omissions cut across 

the entire case for the prosecution. It was further argued that the learned trial Judge had not 

considered properly the possibility of a false allegation despite there being evidence of the 

previous animosity. 
 

In the case of Bharwada Bhoginbhai Hirjibhai vs State Of Gujar 1983 AIR 753, 1983 SCR (3) 280, 
it was held; 
 

“The powers of observation differ from person to person. What one may notice, another 
may not. An object or movement might emboss its image on one person's mind whereas 
it might go unnoticed on the part of another. By and large, people cannot accurately 
recall a conversation and reproduce the very words used by them or heard by them. They 
can only recall the main purport of the conversation. It is unrealistic to expect a witness 
to be a human tape recorder.” 
 
“Regarding the exact time of an incident or the time duration of an occurrence, usually, 
people make their estimates by guesswork on the spur of the moment 1.1 at the time of 
interrogation. And one cannot expect people to make very precise or reliable estimates 
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in such matters. Again, it depends on the time-sense of individuals which varies from 
person to person.” 
 

“Ordinarily a witness cannot be expected to recall accurately the sequence of events 
which take place in rapid succession or a short period. A witness is liable to get confused, 
or mixed up when interrogated later on.” 
 

“A witness, though wholly truthful, is liable to be overawed by the court atmosphere and 
the piercing cross-examination made by counsel and out of nervousness mix up facts, get 
confused regarding the sequence of events, or fill up details from imagination on the spur 
of the moment. The subconscious mind of the witness sometimes so operates on account 
of the fear of looking foolish or being disbelieved though the witness is giving a truthful 
and honest account of the occurrence witnessed by him-Perhaps it is a sort of a 
psychological defence mechanism activated on the spur of the moment.” 
 
“Discrepancies which do not go to the root of the matter and shake the basic version of 
the witnesses, therefore, cannot be annexed with undue importance. More so when the 
all-important "probabilities-factor" echoes in favour of the version narrated by the 
witnesses.” 
 

It is my view that those two omissions do not go to the root of the prosecution case. The impact 

of those two omissions is negligible. 
 

PW 02 admitted in cross-examination that the members of her family disapproved of the 

relationship between their mother and the accused-appellant. The relevant portion of evidence 

on pages 82-83 reads thus:  

 

ප්ර  : ්පහෝදරිය කවෙවන්ාක් දවක්වුවද ෙව විත්තිකරු ්ෙඟ වි යම් ්ම්බන්ධනශවයක් 

 වත්වනවශට? 

උ :  නවහව 

ප්ර  :  එයශපේ ්තවශමිපුරුෂයශත් කවෙවත්ාක් දවක්වුප  නවහවපන්? 

උ :  නවහව 

ප්ර :  ඒ සියලුපදනශෙ වම්ෙට බවන වවීෙක් කළශ විත්තිකරු ්ෙඟ ඇති  වි යම් ්ම්බන්ධය 

නවත්වන්න කියලශ 

උ : ඔ් 

ප්ර :  ඔබපේ ්පහෝදරපයක් සිටියශ පන්? 

උ :  ඔ් 

ප්ර :  වවඩිෙහල් වයිය පන්ද? 

උ :  ඔ් 

ප්ර :  වයිය, වම්ෙ ්හ ඔබ එක ි වප්ේද සිටිප ? 

ප්ර  :  වයිය කවෙවන්ාක් දවක්වුප  නවහව පන්ද විත්තිකරු ්ෙඟ වම්ෙශ වි යම් ්ම්බන්ධාශවයක් 

 වත්වනවශට? 

උ : නවහව 

The learned counsel for the accused-appellant says that the learned trial Judge had considered 

this evidence of the animosity and the possibility of a false implication at pages 208-209 of the 

brief thus; 

“ඒ වනුව පෙෙ ්නත් නෙවති විත්තිකරු ෙව ්ෙෙ වි යම් ්ම්බන්ධාශවයක්  වවවත්වීෙ 

පහේතුපවන් ප්ොපහොයුරිය, ඇයපේ පුරුෂයශ ්හ ඇයපේ ප්ොපහොයුරශද එකී ්ම්බන්ධාශවයට 

වකෙවති බව් දක්වශ පෙය ව්ාය  වමිණිල්ලක් බවට පයෝජනශ කර ඇා. පකප්ේ වුවද 

කශලවකවශනුව ්ම්බන්ධපයන් ප්රයතන කිරීෙක් හබ කිරීෙක් සිදු පකොට පනොෙවා. 
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චූදිා ්ශක්ෂි ඉදිරි ත් කිරීපම්ී ාෙන් පම් දවරියපේ ෙව ්ෙඟ විවශහ වී සිටින බවත් දවරියපේ ෙව 

ඇයපේ පුරුෂයශපෙන් පවන්ව සිටි වාර ාෙන් ෙව ්ෙෙ ජීවත්වීෙ පහේතුපවන් පෙෙ ්ඳෙශලි 

දවරියපේ ප්ොපහොයුරිය විසින් ාෙන්ට එපරහිව කර ඇති  වමිණිල්ල ව්ාය  වමිණිල්ලක් බව 

දක්වශ ඇා. ඒ වනුව වදශළ දූෂණය කිරීෙ පිලිබඳ සිද්ධි පදකක් ්ම්බන්ධපයන්  වමිණිල්ල 

පවනුපවන් ඉදිරි ත් කර ඇති ්ශක්ෂි වනුව එය 2007.10.07 දින සිට 2008.10.00 වාර 

කශලවකවශනුව තුල සිදු වූ බවට වූ ්ශක්ෂි කිසිදු පල්කින් හබයට ලක්වී පනොෙවා. එබවවින් වදශළ 

වර්ෂයක් ඇතුලා වූ, එෙ කශලවකවශනුව තුල පෙෙ ව රශධය සිදු වී ඇති බවට  වමිණිල්ල ්ශක්ෂි 

ෙඟින් ්නශථ කර ඇා.” 

 

The reasoning of the learned trial Judge to reject the defence position that the accused-appellant 

was falsely implicated due to animosity, is correct and comprehensible. The learned Trial Judge 

in his judgment had very meticulously analysed and evaluated the evidence led in this case and 

decided to convict the appellant to the 1st and 2nd counts in the indictment.  
 

It was further argued by the learned counsel for the accused-appellant that the Trial Judge had 

failed to consider the subsequent conduct of the accused-appellant, which is a relevant fact. The 

accused-appellant, when he found out that there was an allegation against him, voluntarily went 

to the police station and surrendered himself. The complaint was lodged by PW 01, on 

06.10.2008 night, and according to the evidence of the police, the accused-appellant 

surrendered himself early morning on 08.10.2018. It was submitted that as much as an accused's 

conduct of going into hiding after a crime is a relevant fact, the fact that the accused surrendered 

himself on his own volition without delay too is relevant. It was argued on behalf of the accused-

appellant that the learned trial Judge had failed to consider this. 
 

I do not agree with the said argument of the learned counsel for the accused-appellant. It could 

be observed that the learned trial Judge has very correctly applied the accepted principles and 

tests in his analysis of the evidence and proceeded to believe the testimony of the prosecution 

witnesses as credible and rejected the evidence of the defence and has proceeded to convict the 

appellant.  
 

Another argument raised on behalf of the accused-appellant was that the learned trial Judge had 

not considered the inconsistencies with medical evidence. It was the contention of PW 02 that 

the accused-appellant had sexual intercourse with her twice and that one Indunil too had 

intercourse with her. There is evidence to say that she had intercourse with the said Indunil only 

once. If what PW 02 had stated is the truth, she had intercourse on three occasions with two 

partners. However, the learned counsel for the accused-appellant says that the medical evidence 

is contrary to this claim and the learned trial Judge had failed to consider this.  

 

It is the evidence of the JMO that PW 02 has had sexual intercourse on several occasions and 

that the hymen was worn out and that the vagina could admit the index finger with ease, 

indicating that she had sexual intercourse many times. Here the question arises whether PW 02 

is a truthful witness as she testified that she had intercourse only on three occasions.  

 

Although corroboration is not a must, in a case such as this where the defence had established 

there was animosity which would be a motive for false implication, there should have been 
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independent corroborative evidence. Such evidence could have come from the JMO to 

strengthen the testimony of PW 02, although it is not the case in this instance. It was argued by 

the counsel for the accused-appellant that the learned trial Judge had not properly considered 

whether the wearing out of the hymen and the JMO's testimony that PW 02 has had intercourse 

on many occasions, is consistent with the claim made by PW 02 in court under oath.  

 

The short history given by PW 02 about the accused-appellant was that the accused-appellant 

had been abusing her at her house for nearly one year. Also, in the short history, PW 02 had 

stated that her mother was aware of what the accused-appellant was doing. Testifying under 

oath, she stated that the accused-appellant told her not to tell the mother about the incidents, 

implying her mother did not know about it. The learned trial Judge had failed to consider these 

inconsistencies. 

 

In this case, I have already observed that the prosecutrix's story that she was raped by the 

accused-appellant came unassailed. 

 
It is necessary to emphasise the fact that the learned trial Judge had the benefit of observing the 

demeanour and deportment of those witnesses which is an all-important factor and having 

observed the witness the learned trial Judge upheld her testimonial trustworthiness and veracity 

of her evidence. In this regard the decision of H/L Justice Jayasuriya in Talpe Liyanage Manatunga 

vs Attorney General. CA/47/98, (High Court Galle case number 18/95) is important. 

 

On perusal of the judgment of the learned High Court Judge, it is stark that the trial Judge had 

considered and evaluated all the material evidence that had been led before him at the trial. 

There is no ground either in law or fact to allow this appeal. Hence, the appeal should be 

dismissed.  

 

In the above circumstances, it is evident that there is strong and cogent evidence that establishes 

the fact that the prosecution has proved its case beyond reasonable doubt and also that, it is 

proper for the learned trial Judge to decide that, the accused-appellant did commit the offence 

of statutory rape on Sujeewa Sandamali. 

 

Considering the above, there is no reason to interfere with the findings of the learned High Court 

Judge of Chilaw.   

 

We affirm the conviction and the sentence dated 18.10.2018. 

 

The appeal is dismissed. 

 
 
Judge of the Court of Appeal 
 

R. Gurusinghe J. 
I agree. 

 
        Judge of the Court of Appeal 


