IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

CA (PHC) 160/2014

High Court Colombo Case No.
HCRA 202/2014

MC Nugegoda Case No. 1789/ (66)

SRI LANKA

In the matter of an Appeal under and in terms
of Article 154 read with Article 138(1) of the
Constitution of the Democratic Socialist
Republic of Sri Lanka

The Officer-in-Charge,
Police Station-Mirihana
Complainant

Vs.

Don Sumandasa Ranasinghe
1%t Party

Rev. Amunumulle Jinarathana
2" Party

Ernest Bilopitha Jayanath Gunathilaka
2"d Intervening Party

AND BETWEEN

Rev. Amunumulle Jinarathana
2nd Party-Petitioner

Vs.

Don Sumandasa Ranasinghe
1%t Party-Respondent

AND NOW BETWEEN

Rev. Amunumulle Jinarathana,
Sri Vijayarama Raja Maha Viharaya,
Gangodawila, Nugegoda.

2nd Party-Petitioner-Appellant
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Vs.

Don Sumandasa Ranasinghe,
No. 18/7, Vidyadhara Mawatha,
Maharagama.

1%t Party-Respondent-Respondent

Before: Prasantha De Silva, J.
K.K.A.V. Swarnadhipathi, J.
Counsel: Chandana Wijesooriya AAL with Wathsala Dulanjanie AAL for

Petitioner-Appellant.
Kamal Dissanayake AAL with Dulna De Alwis AAL for the 1%
Party-Respondent.

Written Submissions 17.02.2021 by 2" Party-Petitioner-Appellant
Tendered on: 30.12.2021 by 1%t Party-Respondent-Respondent
Argued on: 22.10.2021

Decided on: 15.02.2022

Prasantha De Silva, J.

Judgment

This Appeal emanates from the Order of the Provincial High Court of the Western Province holden
in Colombo in case bearing No. HCRA 202/2014, where the 2" Party-Petitioner-Appellant
canvassed the Order of the learned Magistrate of Nugegoda acting as the Primary Court Judge in
case bearing No. 1789/ (66).

It appears that the information was filed by the Officer-in-Charge of Mirihana Police Station in
terms of Section 66 of the Primary Courts’ Procedure Act on 29.05.2014. After following the
relevant procedure stipulated in the said Act, the matter was fixed for inquiry. At the conclusion
of the Inquiry, the learned Magistrate of Nugegoda acting as the Primary Court Judge, declared
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that the 1% Party-Respondent was entitled to the possession of the subject matter as at the date on

which the information was filed.

Being aggrieved by the said Order, the 2" Party-Petitioner had invoked the revisionary jurisdiction
of the Provincial High Court of Colombo. The learned High Court Judge of Colombo affirmed the
Order of the learned Magistrate of Nugegoda dated 05.10.2014 by his Order dated 20.10.2012.
Having been dissatisfied with the said Order of the learned High Court Judge, the 2" Party-
Petitioner-Appellant has preferred this appeal.

The facts of the instant case are as follows;

The 1% Party-Respondent-Respondent (hereinafter sometimes referred to as the Respondent), has
made a complaint to the Police Station of Mirihana against the 2" Party-Petitioner-Appellant
(hereinafter sometimes referred to as the Appellant), alleging that the Appellant had intruded the
land in dispute which had been possessed by the 1% Party-Respondent and also that the Appellant
had started constructing a building on the said land.

It was the contention of the Appellant that on the day of the incident, the 2"? Party-Petitioner-
Appellant was constructing a building for his temple on the disputed land that he had been in

possession of, continuously for over thirty years upon a valid legal title.

However, after the conclusion of the inquiry, the learned Magistrate held that the 1% Party-
Respondent had been dispossessed within a period of two months immediately prior to the date on
which the information was filed in terms of Section 66 of the Primary Courts’ Procedure Act and
was restored to possession under Section 68 of the said Act. In view of Section 68 of the act, it is
the duty of the Primary Court Judge to ascertain and determine who had been in possession of the
land in dispute as at the date of filing of the information and make an Order as to who is entitled

to possession of such land and part thereof.
The learned Primary Court Judge, having given consideration to the information filed by the

Mirihana Police, affidavits, counter affidavits and the documents filed by the 1% Party-Respondent

and the 2" Party-Petitioner Appellant, had determined that 1% Party-Respondent is entitled to
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possession of the land in dispute and also decided that neither the 2" Party-Petitioner-Appellant

nor 2" Intervening Party is entitled to the possession of the land in dispute.

It was alleged by the Appellant that the learned Primary Court Judge had not properly weighed the
evidentiary value of the documents marked on behalf of the 2" Party-Petitioner-Appellant in

substantiating his possession over the disputed land.

It is worthy to note the documents tendered by the Appellant in the Magistrate’s Court. The
document 2zs01 is a Deed of Declaration and 204 is a Deed of Gift and 2zs0g is a Lease Agreement.
It appears that 202 is a letter-requesting approval to filling of a paddy field and 2203 is a cash
receipt issued by the Land Reclamation and Development Corporation. The document 2esos is a
letter sent by Central Environmental Authority to Commissioner General-Buddhist Affairs, and
206 is a letter sent to Appellant by the Department of Buddhist Affairs. Moreover, 2z09 is a

statement made by the Grama Niladhari, which states that the disputed land is one owned by the

temple of the Appellant.

When deciding who is entitled to possession of the land in dispute, it is apparent that the contents
of the said documents 2esa1, 22302, 22303, 22304, 22306 and 2es09 do not substantiate that the Appellant
was in possession of the disputed portion of land on the date of filing of the information. The
documents 2e5010-223010, 28501040, 2280104, 229105 aNd 2e0105 are the affidavits given by the
neighbours from the houses adjacent to the disputed land stating that it was the Appellant who was

in possession of the disputed land and not the Respondent.

These affidavits also stated that since year 2008, the 2" Party Intervenient (the person who carried
on a garage in the disputed land) was also in the possession of the disputed land under the
permission of the Appellant. Moreover, the 2" Party Intervenient had admitted that he was
maintaining his garage in the disputed land with permission of the 1% Party-Respondent-

Respondent as per the document marked 2013,
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It is worthy to note the letter 2es07, which was sent to the Appellant by the Assistant Commissioner-
Buddhist Affairs, which states that the Viharadhipathi had informed the Appellant that the

impugned garage is not being carried out on a land belonging to the Navinna Raja Maha Viharaya.

Hence, it appears that the contents of the said affidavits are misleading. Thus, the learned
Magistrate had very correctly disregarded those when he arrived at the conclusion with regard to

the determination of the question of Appellant’s possession.

It was alleged by the Appellant that the learned Primary Court Judge had never considered the
documents marked as 2esa10s, 2230105 and 220100 Which also state that;

e gom 124/F ¢cSen 3® 0008 ©-00dE § Be8witr® Su@®r 8%i0wd awr @@
O, OB 9R® B8w 2008 s®es 8O VoW BONDEAD BB CE ADD e WJ 8I8.

O8 90w O 00 WY C1YeD Bwrns QeBCEm O8x 20, 2014 @8y ®wed 80 Ry
08sY 90D Bw A0S, OR @® D88 2014 @87 @rwed 8O yes ¢QwPCeE Emonsm 8O S8y
@0 ECES 9EBBO0 WO @wits &8 VO 1 Y@ WO B38.

DOc OO OO 9ReEOB grn MLTIBIeLH DB Ve 8O EOFDD M TenR.

000 9t)® BBy @57 YOI Cerider DO 8w WBB ©NIE VO, EOO RO & SeswrcH®
0®® B¥r0wd gws 9RO O, e®® 9B DrciBeh O QWM ECE Emimzm odxsY
Dwried S8xY w3y 88m O OO ymn S BIS”.

However, it appears that the said documents 2zso10e, 220105 and 2esa10e contradict the position
taken up by the 2" Party Intervenient Jayanath Gunathilake and the document 2eso7 by the

Assistant Commissioner of Buddhist Affairs. Therefore, those documents cannot be considered

when determining the question of possession of the Appellant.
The aforesaid reasons clearly manifest that the learned Primary Court Judge had come to the
correct findings of fact and Law and determined the instant case in terms of Section 68 (1) of the

Act, stating that the 1% Party-Respondent-Respondent is entitled to the possession of the disputed
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portion of land and that he was dispossessed by the 2" Party-Petitioner-Appellant within a period

of two months immediately before the date on which the information was filed.

Therefore, the learned Primary Court Judge has ordered to restore the possession of the 1% Party-
Respondent-Respondent. Hence, it is clear that the Order of the learned Primary Court Judge is
well founded, thus, the learned High Court Judge need not be interfered with the Order of the
learned Primary Court Judge.

For the foregoing reasons, we affirm the Order of the learned Primary Court Judge dated
09.10.2014 and the Order made by the learned High Court Judge dated 20.10.2014 and dismiss

the appeal with costs.

Appeal dismissed.

JUDGE OF THE COURT OF APPEAL
K.K.A.V. Swarnadhipathi, J.

| agree.

JUDGE OF THE COURT OF APPEAL
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