IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

SRI LANKA.

Officer in Charge,
Police Station,
Ahungalla.

Complainant.

s

Case No: CA (PHC) 22/2004

HCRA 482/02 (HC Balapitiya) Devamuni Ratnasena

MC 42394 (MC Balapitiya) Devamuni Viman alias Munidasa
Hettiyani Ratunonoa

DevamuniSunethra

Ihalage Somadasa

K. Somawathi

Kumarasinghe Indraneela Manohari Perera

Tharanga Kumara
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Hettiyani Sudharman
10. Ovitage Babanona
11. Devamuni Amaradasa
12. Ovitage Padmawathi
All of Galkanda, Kosgoda.
Respondents.

AND
Kumarasinghe Indraneela Manohari Perera
Galkanda, Kosgoda.

7t Respondent-Petitioner.
Vs.
1. Devamuni Ratnasena

2. Devamuni Viman alias Munidasa

Page 1 of 7



3
4
5.
6
7
8

Hettiyani Ratunonoa
DevamuniSunethra

Ihalage Somadasa

. Ovitage Babanona

Devamuni Amaradasa

. Ovitage Padmawathi

All of Galkanda, Kosgoda.
1,2,3,4,5,10,11 &12 Respondent-Respondents.

AND NOW BETWEEN
Kumarasinghe Indraneela Manohari Perera

Galkanda, Kosgoda.

7" Respondent-Petitioner-Appellant.

Vs.

© N o g B~ w D PE

Devamuni Ratnasena

Devamuni Viman alias Munidasa
Hettiyani Ratunonoa
DevamuniSunethra

Ihalage Somadasa

Ovitage Babanona

Devamuni Amaradasa

Ovitage Padmawathi

All of Galkanda, Kosgoda.

1,2,3,4,5,10,11 &12 Respondent-

Respondent-Respondents.
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Before: Prasantha De Silva, J.
K.K.A.V. Swarnadhipathi, J.
Counsel: Chathura Galhena Attorney-at-Law with Viduni Sulakkana
Attorney-at-Law for the 7" Respondent-Petitioner-Appellant.
A.K.Chandrakantha Attorney-at-Law and Piyumi Kumari for the

2nd 7t 8" Respondent-Respondents.

Written Submissions 17.01.2014 by the 2"¢, 11" and 12" Respondents.
tendered on: 18.10.2018 and 10.04.2018 by the Appellant.
28.01.2019 by the 2", 7" and 8" Respondent-Respondent-
Respondents.
04.10.2021 by the 7" Respondent-Petitioner-Appellant.
Argued on: 05.08.2020
Decided on: 14.02.2022

Prasantha De Silva, J.
Judgment

The Officer in Charge of the police station, Ahungalle had filed an information under Section 66
(1) of the Primary Courts’ Procedure Act in the Magistrate’s Court of Balapitiya regarding a
dispute between 1-5" Respondents and 6™-8™ Respondents in respect of a right of way along the

reservation of Karijjapitiya canal.

Upon service of summons, all parties appeared before Court and 91-12"" Respondents have been
intervened. Thereafter, parties filed their respective affidavits, counter affidavits and written
submissions.

It appears that at the inquiry 13-5"" Respondents and 9"-12'" Respondents had taken up the position

that they have 12 feet wide right of access along Karijjapitiya canal, over the land of the 7t
Defendant.
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However, the learned Magistrate acting as the Primary Court Judge held that there was no 12 feet
wide roadway as claimed by the said Respondents and granted only a footpath to the 15-5%

Respondents and 9"-12™" Respondents.

Being aggrieved by the said Order dated 30.10.2002, the 7!" Respondent-Petitioner invoked the
revisionary jurisdiction of the Provincial High Court of the Southern Province holden at Balapitiya.
The learned High Court Judge after hearing of the Case, granted a right of access to the 15-5%
Respondents and 9"-12" Respondents as shown in the police observations.

On behalf of the 7th Respondent-Petitioner, it was submitted that when all the facts are in favour
of the 7th Respondent-Petitioner, it is highly unreasonable on the part of the learned High Court
Judge to make an Order to give a right of access as shown in the police observations, which are
vague and uncertain and it does not even show a footpath existed along the boundary of the 7%

Respondent-Petitioner.

Admittedly, the instant action is over a right of access over the land of the 7"" Respondent-
Petitioner. Thus the matter in dispute comes under the purview of Section 69(1) of the Primary

Courts’ Procedure Act.

Being aggrieved by the said determination of the learned High Court Judge, 7" Respondent-
Petitioner-Appellant [hereinafter referred to as the 7! Respondent-Appellant] preferred this appeal
to this Court.

It is relevant to note that the dispute arose among the parties, where the 7" Respondent-Appellant
had obstructed a roadway used by 1%-5"" Respondents and 9™-12™" Respondents by cutting a trench

across the said pathway.

According to the 1%-5" Respondents and 9"-12" Respondents, the disputed roadway is situated

along the canal reservation.
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It was alleged by the 7" Respondent-Appellant that the said Respondents are trying to obtain a
road over Lot 1 and Lot 2 in final plan bearing No. 2209 [7©] in which the 7" Respondent-

Appellant became the owner of the said land by a partition decree [791].

According to the schedule of the said partition decree;

01.“....... gom 2209 ¢ccen 0ag® B8Qed wcusd ¢meay s, G Sdidmed, edsIemid
DEC D0 emdded emtdenid), YemiPEeE 88O vedcdnn ewdy “edcedE OB
AE 250 02 005 OB C¢ 9Re® e DT WO B¢ WAE ¢ow 01 »® g,

CBO0- 0N 880D 53 DD ¥ e®® 9Re® WAE gow 03,
HEODHOO- 00O 9Re® A gom 19,
¢ en0- 00O 9Re® mAE gom 02, 17 v e @bve.
Ded50BCO- B 35880 57 DD 01 @R 8O....

02.“........ gom 2209 ....”

It is observable that in the 1 and 2" schedules of the said partition decree, the Southern boundary
of part of Lot 1 and Lot 2 are bounded by ‘a;c’. The final partition plan [7©2] clearly depicts that
the Southern boundary of Lot 1 and Lot 2 is ‘a;c’.

The said plan [79;] clearly shows the ‘@;c’ which leads to the Colombo-Galle main road and

continues underneath towards the main road.

The right side and the left side of the ‘@’ shows a ‘@(®®’ [Bund], thus Lot 1 and Lot 2 abuts the
canal. But there is no canal reservation shown. It is imperative to note that if there is a bund, there

should be a canal reservation.

It is seen that the learned Magistrate relied upon the observation notes made by the investigating
police officer as follows;

“O8B8 #09E0 @ i B Feens E @08t BE8w “e®® 18 W ©®Dr8xsY S5y
yewdBsHWO evn ¢ O el B ¢l Bea ¥ el DeemE ¢ew ©8 enied B DY
® »0 BBFeenw 8a...” 3)edse, “100 ©1¢ B 5B wewr ersEE ®s B DO 08B W
890..” enedsie wO¥sy OO B VD eBeHBTINO g». Yewd®, “ed®® o 80 gun &8O
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DO BmOmGD5Y B85 Deso ¢®a 500 WS @m0 D10 M€ B PO e Bw gmd, OO D0 BOAST
@® erBE e #B O & WO D& v Bodw...” wrEDBIE wOWET ®@wIcs &1D.

@® am0 @0E Eed KOs S8 YIB S8» ¢ bnw B 0, OB bww 6,7,8
DOET DO D5 88T D108 e 9viuy 00 @ Be®sY ¢80 WS & AV 50D 8
@D. dodd §o¢, “weld @B ad wemen ¥ 08 nememE Ga8w &8 enid B 9853..” ece B
©0wsY @mO8s B E8 Dries OB @bvw @E DOETHO®GOT eusIH® WO e &8
12 »0® sgc o= 0299, 88 s0x (foot-path) s@ e O 908, 0® nde HOH 85188 S
OB 5O @00 BO 9wn ;800 WOYH WS &8 O O® 9RE® B VEEWICE W ¢& @Y
88y W0 BB euB wx @md, Ow D0 e O18xsY D10 MBON Daewsy @wiy & ewBed
BT s0wsT 5w 0D,

The Court observes the findings of the learned High Court Judge where the learned High Court
Judge has stated in his Order that;

“BR0 D e®® &CYED g 90 OF BRed @ 1,2 nExsY wm 90 ouB ki, OB BYed 0®®
Q0O WAE REBT 0w wOWsY WS 5B B eee®@mBw 85T ‘ews’ cden ©eBEBWLO WOB
C¢ ymmRed “god 90 wrim »OB 98O glemny ol Bwr vFen. 88 B edeE e®®
3wdEs 0®® el WHDr DI B® 6® 0 OV dDD WO @Iy OB 31
omgdeld §0 I WeBID H(EDr. W @O 0® aw 18MFE O e WHNEDSY Y@
WO gm. mO¢ el BiFven amd DOETHO®GOTO 05T BEOO 0O dWEs bvws
5B DO ¢ oA ki

It is worthy to note the statement dated 29.03.2002 [ee5] made by the 7" Responded-Appellant to
the station-Ahungalle.

“B8) Bwo 02 0053 o0 ®od 9le® nOL B8 enedit) ¢(@e®. ol 9B win HOE QOO
aBemsy 0 Bwr ofen. 83@wBHoDsI0 wrIn) eNed8. 88 mB eDeE e®® gwdEsy e®®
0005 WD Y. OO 8 W WOM. DT ¢ B eWeERE BT WEDD. EE BC
DB, DR BB WO, O B3R WO, OB eEBwWO 410D By, €8O D10DE WEABH.
ey ©CF NE 00O WI»r. e endE ecor ¢v nol wrier’ Ories’. ©® e® ®ud
00 0008 WOBID @¢5IBY OB 1. 18 wBWTOBTO w5 dDE Bedmd. G8Bednsy
@08 Y. ©eod 9Re®sY e®w e 00 Wovs 9NN, emgded o 3w WwesTm
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OED. e 208 0@ aw 1®MEE ®O grFer. O© Bwo B83TenT, 0® awdEEIO ¢BBDB®O
B 5® BBewst eBB80:8m»® R ©5izn ens®......”

In view of the Judgment Ananda Sarath Paranagama Vs. Dhammadinna Sarath Paranagama
and Kamitha Aswin Paranagama CA (PHC) APN 117/2013,

“A party does not need to establish a servitudanal right by cogent evidence as is usually considered
in a civil Court. The required proof of the user’s right in terms of Section 69 (1) of the Act, is to

consider a right in the nature of a servitude or long terms use”.

According to the facts placed before the learned Primary Court Judge, | am of the view that the
Respondents have established a prima facie entitlement to a right [foot-path] which is in the nature
of a servitude along with the canal reservation between the Appellant’s land and the bund up to
the Colombo-Galle main road.

Hence, we see no reason for us to interfere with the Order dated 30.10.2002 made by the learned

Primary Court Judge and the Order dated 16.12.2003 by the learned High Court Judge. Thus the

appeal is accordingly dismissed without costs.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.

| agree.

JUDGE OF THE COURT OF APPEAL
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