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1.

The accused appellant (hereinafter referred to as the appellant) was indicted in
the High Court of Colombo for trafficking 3.31 grams of heroin, an offence
punishable in terms of Section 54A (b) of the Poisons, Opium and Dangerous
Drugs Ordinance, and being in possession of the same quantity of heroin, an
offence punishable in terms of Section 54A (d) of the said Ordinance. Upon
conviction for the 2™ count, the learned trial Judge sentenced the appellant to
life imprisonment. The appellant was acquitted on count no.1. Being aggrieved
by the said conviction and the sentence, the appellant preferred the instant
appeal.

The following grounds were urged by the learned Counsel for the appellant at
the argument stage:

I.  The version of the prosecution fails the test of probability.
II.  There were serious infirmities in the chain of production.

III.  The evidence of the defence has been rejected on unreasonable grounds.

. Facts in brief as per the evidence adduced in Court at the trial are as follows:

IP Mahendra Ranasinghe (PW1) has been serving in the Colombo Crimes
Division when he conducted this raid. PW1, with the other officers, had left to
conduct raids. They have gone along the Strace Road and had parked the
vehicle in which they came, inside the premises of the Kamkarupura flats.
PW1 had been clad in police uniform and the other officers had been in civvies.
After travelling along the Strace Road they have turned towards the byroad
where there was a slum area. According to PW1, when they were travelling
along the road, the width of which was about one and a half feet, the
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appellant who was wearing a sarong and a yellow shirt has suddenly appeared
in front of them from inside a nearby house. As the appellant appeared
suddenly, PW1 has searched him. Upon searching the appellant, they have
found a pink coloured cellophane bag inside his shirt pocket which contained
heroin.

. After the close of the case for the prosecution, the appellant has given sworn
evidence in Court. The son of the appellant has also given sworn evidence in
Court on behalf of the defence. The defence version was that the police officers
have come to the appellant’s house when his sixteen year old son was sleeping
at home after coming home from school. The police officers have asked the
appellant’s son for “Nilanthi” who was his mother. The police officers have
told them that they have found some illicit drugs from a clothesline nearby and
after detaining him at home for some time they have taken the boy to a van.
The police officers have asked him to contact an adult, or that otherwise they
would take the son to the police station. The son has telephoned the appellant
and told the appellant the incident. When the appellant came home, the police
have arrested the appellant and taken him to the police station.

. The learned Counsel for the appellant submitted that the prosecution story of
arresting the appellant is highly improbable. It is the submission of the learned
Counsel that it is highly improbable for the appellant to come towards the
police officers, especially when one officer is in uniform, if he had heroin in his
possession. It is also the contention of the Counsel that in a slum area like this,
when police officers come in uniform, the word spreads amongst the people in
the vicinity. Therefore, it is improbable for the appellant to come towards the
police officers with heroin inside his shirt pocket. It is also submitted that the
defence version is highly probable and that is how the appellant has been
arrested.

. It was the submission of the learned Additional Solicitor General that the police
officers were on normal duty conducting raids and the police witnesses who
conducted the raid have given key evidence as to how the appellant was
arrested with heroin.

. As submitted by the learned Counsel for the appellant, it is common knowledge
that when a group of police officers come, especially when one is in uniform,
the word spreads amongst the slum dwellers. However, it is also probable that
the appellant may not have known that the police officers are coming towards
his house. It is highly improbable for the accused appellant to come in front of




the police officers on his own, having heroin in his possession, if he knew that
the police officers were coming towards his house along the one and a half foot
wide lane. If he did not know of the presence of the police officers, his going
towards the police officers is not improbable.

. The learned Counsel for the appellant contended that the prosecution has failed
to prove the chain of productions beyond reasonable doubt. According to the
evidence of PWI10, PS49692 Thushara Hemantha, he has received the
productions parcel on 17.01.2014 at 1850 hours. He has deposited the same in
the safe. On the same day when he got off duty, he has handed over the same to
PS64198 Senarath. On the following day, 18.01.2014, when he resumed duty
he has received the same at 0525 hours. On the same day at 1010 hours he has
handed over the same to PC39112 Jayasinghe. According to his evidence, PC
Jayasinghe had been the production in-charge. However, IP Deepal had been
the higher officer of the production room. PC39112 Neil Jayasinghe also has
testified in Court. He has taken over the productions on 18.01.2014 from PS
Thushara and has kept the same in the locker. According to his evidence, IP
Sepala had been the Officer In-Charge of the production room who also had
access to the productions. PW14 IP Priyapala has also testified in Court.
According to him, he had been the Officer In-Charge of the production room.
He has received the same productions on 20.01.2014 from the said PC39112
Jayasinghe. He has received the same productions from IP Priyapala and
handed over the productions to the Government Analyst’s Department.

. On the above premise, the prosecution has adduced clear evidence on the
production chain on the inwards journey up to the point that they were handed
over to the Government Analyst. The receipt issued by the Government analyst
as well as the contents of the Government Analyst’s report has been admitted
by the defence at the trial in terms of Section 420 of the Code of Criminal
Procedure Act. Therefore, I find that the chain of productions has been properly
established by the prosecution.

10. The learned Counsel for the appellant submitted that the learned trial Judge has

rejected the defence evidence unreasonably.




11. The learned trial Judge has failed to consider the probability of the defence
version with the alleged improbability of the prosecution version as mentioned
before.

In James Silva v The Republic of Sri Lanka [1980] 2 SLR 167, it was
held:

“...It is a grave error for a trial judge to direct himself that he
must examine the tenability and truthfulness of the evidence of
the accused in the light of the evidence led by the prosecution. To
examine the evidence of the accused in the light of the
prosecution witnesses is to reverse the presumption of

)

innocence.’

12. The trial Judge has to analyse and consider the defence evidence with same
yardstick he considered the prosecution evidence, without taking a squint-eyed
look at the defence evidence.

In case of Dudh Nath Panday v. State of Uttar Pradesh (1981) AIR 911
Indian Supreme Court held:
“...Defence witnesses are entitled to equal treatment with those
of the prosecution. And, Courts ought to overcome their
traditional, instinctive disbelief in defence witnesses. Quite often,
they tell lies but so do the prosecution witnesses. ..."”"

In case of Don Samantha Jude Anthony Jayamaha v The Attorney
General, C.A. 303/2006 decided on 11.07.2012, it was held that:

“Whether the evidence of the defence or the dock statement is

sufficient to create a doubt cannot be decided in a vacuum or in

isolation because it needs to be considered in the totality of

evidence that is in the light of the evidence for the prosecution as

well as the defence. ”

13.The learned trial Judge in his judgment at page 21 (page 267 of the brief) has
said that the accused has failed to inform the learned Magistrate that the heroin
has been found from a nearby clothesline. Further, the learned trial Judge has
said the accused has failed to inform the learned Magistrate that he was not
wearing a shirt with a pocket so that the learned Magistrate could have
observed that there was no pocket. It is unfair for the learned High Court Judge
to reject the version of the accused on the basis that the accused has failed to
inform the learned Magistrate that he was not wearing a shirt with a pocket for
the Magistrate to observe. It is also unfair to presume that the appellant was
aware of the contents of the B report when he was produced before the learned
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14.

15.

Magistrate, for him to show his shirt for the learned Magistrate to observe.
Further, it is unfair to presume that the accused was wearing the same clothing
(shirt) when he was produced before the learned Magistrate on the following
day. In addition, it is to be noted that the law presumes the innocence of the
accused, until his guilt is proved. Therefore, the failure of the accused to
preemptively present facts to establish his innocence to the learned Magistrate,
who is not even the trial Judge, should not be considered as against the
accused.

The learned High Court judge in his judgment has further said that the son of
the accused has failed to inform the higher authorities about the incident as to
how it happened. The learned trial Judge has failed to consider that the son of
the accused (the defence witness) who has testified under oath had been a
sixteen year old boy when the incident took place. The learned trial Judge also
has failed to consider the reluctance of a person of this caliber to go against
police officers to higher authorities due to fear of further harassment by the
police. For the above reasons, I find that the learned High Court Judge has
rejected the defence evidence on flimsy grounds without giving due
consideration to the same.

Hence, I find that there is merit in the 3™ ground of appeal and the appeal
should succeed. Accused is acquitted of the charges.

Appeal allowed.

PRESIDENT OF THE COURT OF APPEAL

WICKUM A. KALUARACHCHLI, J.

I agree.

JUDGE OF THE COURT OF APPEAL




