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N. Bandula Karunarathna J. 

 

This appeal is from the judgment, delivered by the learned Trial Judge of the High Court of Gampaha, 

dated 18.07.2018, by which, the accused-appellant, was convicted and sentenced to 12 years of 

rigorous imprisonment.  

The accused-appellant was indicted in the High Court of Gampaha for committing rape on his former 

wife Nissanka Appuhamige Puimi Pubudhika (PW 1) on or about 20/03/2009 in Batuwatta, Ragama 

and thereby for having committed an offence punishable under section 364 (I) of the Penal Code as 

amended by Act No. 22 of 1995 and Act No. 29 of 1998.  

After the trial, the learned trial Judge found the accused-appellant guilty in respect of the charge 

against him and proceeded to impose the following sentences.  

12 years of rigorous imprisonment and a fine of Rs. 1,000/- and carrying a default sentence 

of simple imprisonment for 2 weeks. Further, the learned trial Judge ordered to pay                                

Rs. 200,000/- as compensation to the prosecutrix carrying a default sentence for 1-year 

simple imprisonment. 

Being aggrieved by the conviction and sentence the appellant preferred this appeal.  
 

The grounds of appeal are as follows; 

 

(i) The prosecutrix is not a reliable witness. 

(ii) The learned High Court Judge failed to fairly evaluate the evidence of the defence  

(iii) The conviction of the appellant should not be allowed to stand with inadequate and unreliable 

evidence 

(iv) The learned High Court Judge has failed to evaluate the entirety of the evidence and give 

reasons for his decision. 

(v) The rejection of the investigating officer's observation is erroneous. 

It is evident that, at the beginning of the trial, two admissions were recorded under section 420 of 

the Code of Criminal Procedure Act No. 15 of 1979, to the effect that prosecution witness 1, was 

legally married to the accused-appellant and later they got legally divorced before the alleged act 

which was committed on 20.03.2009. The charge was read over to the appellant and the appellant 

pleaded not guilty and opted to have the matter heard before the learned trial Judge. 

The prosecution led the evidence of the following witnesses;  

(i) Nissanka Appuhamige Puimi Pubudhika (the prosecutrix) PW 1 

(ii) Wickramarachchige Don Ariyarathne (Gramasevaka) PW 2 

(iii) Dr U.D.P. Dilhani (Medical Officer, Base Hospital, Colombo North) PW 3 

(iv) Samarakoon Mudiyanselage Indrani Samarakoon (Women Police Constable) PW 4 

(v) Akalanka Samindra Aluthgedara (Inspector of Police) PW 5 

(vi) Court interpreter (mudlier)  
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The statutory statement made by the appellant at the end of the non-summary trial, marked as 'P1' 

and the Medico-Legal Report (MLR) marked as 'P2' was admitted by the accused-appellant as 

productions. It is pertinent to note that the defence admitted only the content contained in the short 

history of the MLR which has been divulged by the prosecutrix to the JMO. However, they did not 

admit the accuracy of the facts contained therein.  

The MLR was marked in evidence under section 420 of the Code of Criminal Procedure Act No. 15 of 

1979. After the close of the prosecution case, the learned High Court Judge called upon the appellant, 

for his defence. The appellant opted to give evidence from the witness box. Thereafter the learned 

High Court Judge delivered the judgment on 18.07.2018 and convicted the appellant for the charge 

levelled against him and imposed a sentence of 12 years’ rigorous imprisonment and ordered a fine 

of Rs. 1,000/- and in default of the same two weeks of simple imprisonment.  

The prosecution case commenced with the evidence of the witness Puimi Pubudhika (PW 1) who is 

the victim in this case. As admitted by the defence, she was one time married to the appellant. They 

were divorced 2 years before the alleged incident. On the day in question, she had gone to meet the 

Gramasevaka of the area, whose office was located next to the appellant's hardware shop. She had 

wanted to collect a letter from the Gramasevaka. When the letter was given, the appellant who had 

come there had taken it and walked towards his shop. According to the prosecutrix, when she went 

behind him to get the letter from the appellant inside the shop, he had tied her hands and raped her.  

During the cross-examination, it was suggested to her that she initiated the act of sexual intercourse. 

She denied this position. A single contradiction was marked as වි 1. The learned counsel for the 

respondent argued that it does not go to the root of the case.  

ප්ර - ඔය අවස්ථාවේ ලිංගික කාර්ය ඉවරවූනාට පස්වසේ විත්තිකරු තමුන්ට කිේවා වන්ද වෙදර ගිහින් 

වකෝල් එකක් වදන්න කියලා? 

උ - ඔේ. 

ප්ර - අවසානවේ වේ මහත්මිය, විත්තිකරු කවේ අනිත් පැත්වතන් එලයට යන්න නිවයන වදොර විවෘත 

කලාම තමුන් එතනින් එලයට ගියා වන්ද? 

උ - නැහැ ස්වාමීනී. මම ඇතුලට ගිය වදොවරන්මයි එලයට ආවේ. 

ප්ර - තමුන් වපොලසියට එවහම කතාවක් කිේවාද? 

උ - නැහැ ස්වාමීනී. 

ප්ර - තමා වපොලසියට වමවහම කිේවාද?  

  “පසුව ඔහු කවේ අනික් පැත්වතන් එලයට යන්න තිබුන වදොර විවෘත කලා. මම එයින් එළියට 

ගියා” 

උ - මට ඒක මතක නැහැ. 

ප්ර - වමවහම කටඋත්තරයක් වපොලසිවේ ලයවිලා තිවයනවා නේ ඒක තමුන් කිේවා කියලා 

පිළිෙන්නවාද? 

උ - මම ඇතුල් වවච්ච වදොවරන්ම තමයි පිට වුවන්. 

“පසුව ඔහු කවේ අනික් පැත්වතන් එලයට යන්න තිබුන වදොර විවෘත කලා. මම එයින් එළියට ගියා” යන 

වකොටස වි 1 පරස්පරතාවය වලස ලකුණු කරනවා. 
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The learned President’s Counsel for the accused-appellant argued that the Prosecutrix is not a 

reliable witness. The prosecution must prove the ingredients beyond a reasonable doubt to establish 

a charge of rape and if there is reasonable doubt on any of the ingredients the accused must be 

acquitted. The main ingredients are as follows; 

(i) The accused must perform sexual intercourse on the woman.  

(ii) The accused did that sexual act without her consent. 

In this present case, the sexual intercourse on the woman was admitted by the accused-appellant 

and therefore the prosecution had only to prove the second limb of the offence. The accused-

appellant had taken up the position that the sexual intercourse was performed with the consent of 

the prosecutrix. But the prosecutrix denied the same. The learned trial Judge should have considered 

whether the prosecution has discharged their burden of proof by establishing the second limb of the 

crime.  

It was argued by the learned President’s Counsel that the evidence of the prosecutrix is not probable 

in various material points and thus creates a reasonable doubt on the prosecution case. Her evidence 

is contradictory with the other prosecution witnesses. 

According to the prosecutrix, the appellant was in the office of the Gramasevaka when she went to 

meet the Gramasevaka and the ‘Gramasevaka-Certificate’ issued to her was grabbed by the accused-

appellant from Gramasevaka. The prosecutrix did not inquire from the Gramasevaka why he allowed 

the accused-appellant to take it and go out. 

Page 26 of the appeal brief is as follows; 

ප්ර : තමුන් අවශ්ය ලුමම ්ාම නිලරායයාවෙන්  ලබා ෙත්තාද? 

උ : මට ලබා ෙන්න හැකි වුවන් නැහැ. ්ාම නිලරායයා වදනවකොටම විත්තිකාරයා ඒක ෙත්තා. 

ප්ර : තමා ්ාම නිලරායයාවෙන් ඇහුවේ නැද්ද මවේ ලුමම වමොකද විත්තිකාරයාට දුන්වන් කියලා? 

උ : ඇහුවේ නැහැ. 

ප්ර : විත්තිකාරයා වමොකද කව ේ? 

උ : එයා කන්වතෝරුවවන් පිටත් වුණා. පිටත් වවලා වව ඳසැ ට ගියා. ්ාමවසේවක මට ක්ක්කර  

ලුමම විත්තිකාරයා තමයි ෙත්වත්. 

ප්ර : ඊට පස්වසේ? 

උ : විත්තිකාරයා නැන්දලාවේ වෙදර ගියා. 

ප්ර : අරවෙන ගියාට පස්වසේවත් ්ාම නිලරායයාවෙන් ඇහුවේ නැද්ද වමොකද මවේ ලුමම 

විත්තිකාරයාට දුන්වන් කියලා? 

උ : ඇහුවේ නැහැ. 

The prosecutrix went to the Gramasevaka office to obtain the aforesaid certificate, however, in the 

least, she has not inquired from the Gramasevaka why he allowed the accused-appellant to grab the 

said certificate knowing very well that the accused-appellant and she are no longer in wedlock. This 

portion of evidence reflects the highly improbable behaviour of an ex-wife who did not have any 

relationship with her ex-husband. As opposed to the prosecution version the defence evidence was 
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that the prosecutrix had informed the father of the accused-appellant in advance that she is coming 

to obtain the said certificate and thereafter the accused-appellant accompanied her to the 

Gramasevaka’s office.  

The learned President’s Counsel for the accused-appellant took up the position that the prosecutrix 

and the accused-appellant had an affair even after their divorce and they have had sexual intercourse 

even after their divorce. The Gramasevaka was called by the prosecution as a witness. He was 

subsequently considered as an adverse witness. The evidence given by the said Gramasevaka creates 

a reasonable doubt as to the reliability of the evidence of the prosecutrix. However, the evidence of 

the Gramasevaka corroborates the defence position despite contradicting the prosecutrix. 

In the case of King v. Fernando 46 NLR 254, it was observed that the fact that a witness is treated as 

adverse and is cross-examined as to credit does not warrant a direction to the jury that they are 

bound in law to place no reliance on his evidence. It is for the jury to examine the whole of the 

evidence of such a witness so far as it affects both parties favourably or unfavourably for what, in 

their opinion, it is worth.  

In the said judgment the Indian Supreme Court case Keshoram Bora v. The State of Assam 1978 AIR 

65-SC-1096, was followed wherein, it was observed that "While it is true that merely because a 

witness is declared hostile his evidence cannot be rejected on that ground alone, it is an equally well-

settled principle that when once a prosecution witness is declared hostile the prosecution exhibits 

its intention not to rely on the evidence of such a witness and, hence his version cannot be treated 

as the version of the prosecution itself".  

The behaviour of the prosecutrix creates further doubt in respect of her version while strengthening 

the version of the defence.  

Page 27 of the appeal brief is as follows; 

ප්ර : මහත්මිය වමොකද කව ේ? 

උ : මම පිටුපස්වසන් ගියා. 

ප්ර : කාවේ පිටුපස්වසන්ද ගිවේ? 

උ : විත්තිකාරයාවේ. 

ප්ර : වමොකද ගිවේ? 

උ : ලුමම ෙන්න. 

Though she followed the accused-appellant to the house of the appellants' aunt, the appellant had 

left that house a little later and thereafter she had followed the accused to his hardware store where 

she was alleged to have been raped.  

The alleged act of rape was explained by the prosecutrix as follows;  

Page 28 of the appeal brief is as follows; 

උ : මට යන්න දුන්වන් නැහැ. ඊට පස්වසේ වකොවහොම හය අළුපාට වරක් පටියකින් අත්වදක බැන්දා. 

මරනවා කියලා කිේවා. 

ප්ර : තමන් කෑෙැහුවද? 



Page 6 of 12 
 

උ : කෑෙහන්න බැහැ. ඇත්තටම මම බය වවලා හිටිවේ 

ප්ර : ඊට පස්වසේ? 

උ : අත්වදක බැන්දාට පස්වසේ වපොර බැදුවා, යන්න දැෙලුවා. මට යන්න දුන්වන් නැහැ. අත් 

වදවකන් තද කර ෙත්තා. අත්වදක තදකරවෙන එයා ලිංගික සිංසර්ෙවේ වයදුනා. 

ප්ර : ලිංගික සිංසර්ෙවේ වයදුනු අවස්ථාවේදී තමා කෑෙැහුවද? 

උ : කෑෙැහුවේ නැහැ. බය වුණා. මට ශ්බ්දය පිටවුවේ නැහැ. මරනවා කිේව නිසා බය වුන නිසා. 

According to the prosecutrix she was frightened since she was threatened to be killed and the entire 

act was done while her hands were tied. The version that she was frightened due to a mere threat is 

improbable. The behaviour of the prosecutrix was improbable. The observation of the police 

investigating officer creates a reasonable doubt in respect of the evidence of the prosecutrix.  

The observations of the police officer are as follows;  

Page 64 of the appeal brief is as follows; 

ප්ර : මහත්මයා එම කාමරය ඇතුල පැමිනිලකායය විස්තර ක  සිද්ධියට අදාල යමි විවශ්ේෂ වදයක් 

නිරීක්ෂණය ක ාද? 

උ : නැහැ 

ප්ර : සටහන් වලට අනුව ඇය වපොර බද  බවක් නිරීක්ෂණය වුනාද?  

උ : නැහැ 

After observing the purported crime scene, the investigating officer, himself had entered a note that 

he doubts as to whether there had been consensual sexual intercourse.  

Page 67 of the appeal brief is as follows; 

ප්ර : තමුන් විමර්ෂණවේදී වසොයා බැලුවාද පැමිණිලකායය වමම සථ්ානයට නිතර යනවා එනවද 

කියලා?  

උ : ඔේ. 

ප්ර : තමුන්ට අනාවරණය වුනාද වමම තැනැත්තිය නිතර එම ස්ථානයට යනවා එනවා කියලා? 

උ : නැත. 

ප්ර : තමුන් නියක්ෂන මත පදනේ වවලා සටහන් වයොදන්වන්? 

උ : ඔේ. 

ප්ර : තමුන් සටහන් වයදුවාද වමම තැනැත්තන් වදවදනාවේ කැමැත්ත මත වමවැනි ලිංගික 

එක්වීමක් සිදු වුනාද කියලා සැකයක් තිවබනවා කියලා? 

උ : ඔේ. 

ප්ර : තමුන්ට සැකයක් තිවබන බවට සටහනක් වයදුවා? 

උ : ඔේ. 

ප්ර : මහත්මයාට සැකයක් ඇති වුවන් වමොකක් සේබන්රවයන්ද? 
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උ : පැමිනිලකායයවේ පැමිනිල්ල පයශීලනය කියවේක් සතය වශ්වයන්ම වමවැනි සිදු වීමක් සිදු වුනා 

නේ එම සථ්ානවේ බැලූ බැල්මට නියක්ෂණ තිවබනවා. එම ස්ථානවේ එවැනි නියක්ෂණ 

තිබුවන් නැහැ. උදාහරණයක් වශ්වයන් බලහත්කාරවයන් දුෂණයක් සිදු වුනා නේ එම 

ස්ථානවේ සාමානය තත්ත්වයට එහා ගිය ස්වාාවයක් තිවබන්න ඕවන්. එවැනි වදයක් 

නියක්ෂණය වුවන් නැහැ.විත්තිකරුවේ ශුක්රානු එම ස්ථානවේ තිවබන්න  ලුවන්. එවැනි 

වදයක් නියක්ෂණය වුවන් නැහැ. කේඩායේ නියක්ෂණය කලා. සාක්ෂියක් වසොයා ෙැනීමට 

වනොහැකි වුනා. 

In the cross-examination the witness stated on page 69 of the brief as follows;  

ප්ර : මහත්මයාවේ සටහන්වල වමවහම තිවබනවාද පරීක්ෂාකර බලන්න.  

“පැමිනිලකායය ප්රකාශ්කර ඇති නමුත් එවැනි අවස්ථාවක වමවැනි දූෂණ සිද්ධියක් 

බලහත්කාරවයන් වූවානේ එය ඉතා ආසන්නවේ සිටින ්ාම නිලරාරී මහතා හා ඒ 

අවස්ථා වේ දී කාර්යාලයට පැමිණ සිටි අයවළුන් ද ඉතා පහසුවවන් දැන ෙැනීමට 

ලැවබන බව මාවේ නිරීක්ෂණ අනුව වපනී යයි.” කියලා සටහනක් තිවබනවාද? 

උ : එවහමයි. 

In the circumstances, the aforesaid evidence suggests that the version of the prosecutrix is 

improbable and creates doubt in respect of the prosecution case.  

Coomaraswamy in “Law of Evidence” Vol II Book 2 at page 1052 reads as follows: -  

"One thing may be regarded as more likely to have happened than another, with the result 

that the Judge will reject the evidence in favour of the less likely."  

In the event, the learned High Court Judge should have rejected the version of the prosecution which 

was less likely to happen. As observed by the Investigating Officer, the Gramasevaka who was at the 

office would have witnessed the alleged incident. Even though the Gramasevaka was cross-examined 

by the prosecution, having considered him as an adverse witness, the unchallenged, unimpeached 

material favourable to the accused-appellant should have been considered by the trial Judge. 

The learned High Court Judge decided to reject the unreliable evidence. The learned trial Judge could 

rely on the evidence by separating the credible part of such evidence. The principle of "Divisibility of 

Credibility" is still applicable even in respect of adverse witnesses. The evidence of the Gramasevaka 

for the most part was not challenged or not proved as false by the prosecution. The prosecution had 

not marked any contradictions in respect of the said portions of the evidence. In those circumstances, 

it is my view that such evidence can be considered reliable evidence. 

The evidence that the father of the accused-appellant had informed the Gramasevaka that the 

prosecutrix was coming on the following morning to obtain a certificate and the fact that the 

prosecutrix came with the appellant the following morning to meet the Gramasevaka was not proved 

by the prosecution as false. The prosecution has failed to create any doubt in respect of the said 

portions of the evidence. 

In the case of K. Padmatillake Alias Sergeant Elpitiya Vs. The Director-General, Commissioner to 

Investigate Allegations of Bribery and Corporation 2010 BLR 67, the Court held as follows;  

(i) The credibility of the prosecution witness should be subject to judicial evaluation in 

totality and not isolated scrutiny by the Judge.  
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(ii) It is a cardinal principle that unreliable and unacceptable evidence cannot be rendered 

credible, simply because there is some corroborative material.  

It was held in Sunil and Another v. The Attorney General 1986 (1) SLR 230, that corroboration is only 

required or afforded if the witness requiring corroboration is otherwise credible. If the evidence of 

the witness requiring corroboration is not credible, his testimony should be rejected and the accused 

person should be acquitted. Seeking corroboration of a witness's evidence should not be used as a 

process of inducing belief in such evidence where such evidence is not credible. It is very dangerous 

to act on the uncorroborated testimony of a female victim of a sexual offence; but, if her evidence is 

convincing such evidence could be acted on even in the absence of corroboration. The burden of 

proving the absence of consent is always on the part of the complainant where the charge is one of 

rape or abduction and it never shifts. 

In this matter, the other evidence called on behalf of the prosecution discredit the evidence of the 

prosecutrix other than corroborating the same. In the said circumstances the evidence of the 

prosecutrix is not creditworthy and the conviction of the appellant cannot stand only upon such 

unreliable evidence. It was argued by the learned counsel for the accused-appellant that the learned 

high court Judge failed to fairly evaluate the evidence of the defence. He should have evaluated and 

analysed the evidence of the accused-appellant and the omission of the same causes a grave 

miscarriage of justice to the accused-appellant.  

Even though three omissions were marked from the accused-appellants evidence, they do not affect 

the crux of the evidence given by the appellant. The learned High Court Judge had concluded that 

the appellant has taken many positions regarding the motive of the prosecutrix to complain to him. 

The careful perusal of the evidence demonstrates that sometimes he assumes probable reasons for 

the prosecutrix to implicate him falsely. On behalf of the accused-appellant, the prosecutrix was 

suggested that the reason for her to falsely implicate the appellant was the appellant's refusal to re-

enter into a marriage with the prosecutrix.  

The learned High Court Judge has failed to evaluate the entire evidence given by the appellant and 

consider whether a reasonable doubt has been created from that evidence. The learned High Court 

Judge failed to analyse the evidence of the appellant independently from the prosecution evidence 

to see whether it creates a reasonable doubt against the case of the prosecution.  

It was decided in Ariyadasa Vs Queen 68 CLW 97 as follows;  

a) if the jury believed the accused person’s evidence, he is entitled to be acquitted and  

b) the accused is also entitled to be acquitted if, his evidence, though not believed was such 

that it cause the jury to entertain a reasonable doubt regarding his guilt.  

In Martin vs Queen 69 CLW 21 the court held as follows;  

"Even if the jury declined to believe the appellants' version, he was yet entitled to be 

acquitted on the charge, if his version raised in the mind of the jury a reasonable doubt as to 

the truth of the prosecutions' case.”  
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The learned High Court Judge erred in law to reject the evidence of the accused-appellant without 

evaluating the same fairly and squarely.  

Another argument raised by the learned counsel for the accused-appellant was whether the 

conviction of the appellant should be allowed to stand with inadequate and unreliable evidence. The 

evidence given by the prosecutrix is not sufficient and straightforward to establish that the act of 

sexual intercourse performed was without her consent. The evidence of the prosecutrix renders the 

purported incident narrated by the prosecutrix improbable.  

The other evidence led by the prosecution too renders the prosecution’s version unreliable while 

corroborating the version of the accused even though the same is not required by law.  

in Wijepala vs The Attorney General 2001 (2) SLR 45, the court held that the evidence of the sole eye 

witness raised a strong doubt as to the guilt of the appellant and the court should have given the 

benefit of that doubt to the appellant.   

Per Ismail, J.  

"The evidence of Senaratne who was the sole eye witness to the incident is open to suspicion. 

The trial Judge had failed to appreciate that his evidence regarding the identity of the 

appellant has not been supported by any other item of evidence."  

Glanville Williams The Proof Guilt, 3rd Edition, on pages 158 & 159 illustrates as follows;  

“on a charge of rape and similar offences, it is the practice to instruct the jury that it is unsafe 

to convict on the uncorroborated evidence of the alleged victim. The rule applies to a charge 

of indecent assault, or any sexual offences, including unnatural offences between males. 

There is a sound reason for it, because these cases are particularly subject to the danger of 

deliberately false charge, resulting from sexual neurosis, phantasy, jealousy, spite or simply a 

girl's refusal to admit that she consented to an act of which she is now ashamed.”  

Salmon, L. J. in the case of Rex v. Manning (1969) 53 Criminal Appeal reports 150, held that the 

requirement that the evidence of a complainant in a sexual offence should be found creditworthy is 

too obvious a fact to be stressed. It was further held as follows;  

"What the Judge has to do is to use clear and simple language that will without any doubt 

convey to the jury that in cases of alleged sexual offences it is really dangerous to convict on 

the evidence of the woman or girl alone. This is dangerous because human experience has 

shown that in these courts girls and women do sometimes tell an entirely false story that is 

very easy to fabricate, but extremely difficult to refute. Such stories are fabricated for all sorts 

of reasons, which I need not now innumerate, and sometimes for no reason at all. The Judge 

should then go on to tell the jury that, bearing that warning well in mind they have to look at 

the particular facts of the particular case and if having given full weight to the warning, they 

conclude that in the particular case the woman or girl without any real doubt is speaking the 

truth, then the fact that there is no corroboration does not matter at all they are entitled to 

convict."  
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It is important to mention that in Inoka  Gallage Vs. Kamal Addararachchi and Other 2002 (1) SLR 307  

the court held as follows;  

“In the circumstances of the case the prosecutrix was an unreliable witness and it was unsafe 

to act on her sole testimony.  

As a rule of prudence, however, it has been emphasized that the court should look for some 

corroboration of her testimony to satisfy itself that the prosecutrix is telling the truth and the 

person accused of abduction or rape has not been falsely implicated.  

Generally, a conviction for rape almost entirely depends on the reliability of the woman so 

far as the credibility of the woman. The essential ingredients are concerned, the other 

evidence being merely corroborative. There may be many factors in a case tending to show 

that the testimony of the prosecutrix suffers from the infirmities of defects in a manner to 

make it either unsafe or impossible to base a conviction on her evidence.” 

In the aforesaid circumstances, the learned President's Counsel submits that it is not safe to allow 

the conviction of the accused to stand. The learned High Court Judge has failed to evaluate evidence 

entirely and give reasons for his decision. The learned trial Judge evaluated only selected portions of 

evidence of the prosecution and the defence and he has failed to evaluate the evidence of the 

prosecution entirely. He has failed to give reasons in his judgment and has failed to give a reason as 

to why he believes the evidence of the prosecutrix. 

In R Vs R.E.M 2008 SCC 51 (02.10.2008) the Canadian Court held that the trial judge's reasons serve 

three main functions;  

(i) to explain the decision to the parties;  

(ii) to provide public accountability and  

(iii) to permit effective appellate review. 

In the said judgment it was further held as follows;  

"The Judge gives proof that he has heard and considered the evidence and arguments that 

have been adduced before him on each side, and also that he has not taken extraneous 

considerations into account"  

In Ibrahim Thayagarajah Vs Inspector of Police, Rathnapura 59 NRL 335, the Court held as follows;  

"The learned Magistrate's omission to state reasons for his decision has deprived the 

appellant of his fundamental right to have his conviction reviewed by this Court, and has thus 

occasioned a failure of justice"  

In the case of Moses vs State 1999 (3) SLR 401 their Lordships held as follows;   

“Section 203 and Section 283 (1) make provision that the judgment shall be written by the 

Judge who heard the case and shall be dated and signed by him. It is a mandatory 

requirement. A duty is cast on the Judges to give reasons for their decisions, as their decisions 

are subject to review by superior courts. Furnishing of reasons not only assist the Court of 

Appeal in scrutinizing the legality and the correctness of the order made by the lower Court 

but also the existence of reasons will tend to support the idea of justice and would enhance 
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the public confidence in the judicial process. Failure to give reasons may even lead to the 

inference that the trial Judge had no good reasons for his decision.” 

In the impugned judgment learned high court Judge has failed to evaluate the evidence entirely and 

give a reason for his decision.  

It is my view that the rejection of the investigating officers' observation is also erroneous. As already 

stated, the investigating officer has noted the following observations;  

“පැමිණිලකායයවේ පැමිණිල්ල පයශීලණය කිරීවේදී සතය වශ්වයන්ම වමවැනි සිදුවීමක් සිදුවුනා නේ 

එම ස්ථානවේ බැලූ බැල්මටම නිරීක්ෂණ තිවබනවා. එම ස්ථානවේ එවැනි නිරීක්ෂණ දකින්න තිබුවේ 

නැහැ. උදාහරණයක් වික්හට බලහත්කාරවයන් දූෂණයක් සිදුවුණා නේ එම ස්ථානවේ සාමානය 

තත්ත්වයට එහා ගිය ස්වාාවයක් තිවයන්න ඕන. එවැනි වදයක් වමම ස්ථානවේ නිරීක්ෂණය වුවන් 

නැහැ.”  

In the cross-examination the investigating officer stated as follows;  

උ : මහත්මයාවේ සටහන්වල වමවහම තිවබනවාද පරීක්ෂාකර බලන්න. “පැමිණිලකායය 

ප්රකාශ්කර ඇති නමුත් එවැනි අවස්ථාවක වමවැනි දූෂණ සිද්ධියක් බලහත්කාරවයන් වූවා නේ 

එය ඉතා ආසන්නවේ සිටින ්ාම නිලරාය මහතා හා ඒ අවස්ථාවේ දී කාර්යාලයට පැමිණ සිටි 

අයටද ඉතා පහසුවවන් දැන ෙැනීමට ලැවබන බව මාවේ නිරීක්ෂණ අනුව වපනී යයි.” එවැනි 

සටහනක් තිවබනවාද? 

උ : එවහමයි. 

It is important to note that the learned High Court Judge disregarded these portions of evidence 

stating that this evidence is the opinion of the investigating officer. But in my view, the above portions 

of evidence do not contain any opinion but are observations of the crime scene. Therefore, the 

evidence of the investigating officer cannot be ignored. The learned trial Judge without any valid 

reason disregarded the above portions of evidence and has misdirected himself and erred in law.  

The accused-appellant opted to testify. He claimed that he and the prosecutrix frequently had sex. 

He said they were in touch over the telephone and that they would engage in sexual intercourse at 

his shop and a nearby hotel. He stated that his father knew about this. He also stated that the 

prosecutrix telephoned him the day before and informed him that she was coming and that she 

initiated the sex. When asked why the prosecutrix may have wanted him to be prosecuted, he stated 

that on the day in question they were seen by a friend of the prosecutrix's father and that may have 

been the reason. He also stated that the prosecutrix at that time was involved with another person 

and the fear of finding out about the accused-appellant may have prompted her to falsely implicate 

him.  

During the cross-examination of the accused-appellant, several omissions were raised about many 

material points. It was highlighted that he had not stated to the police about the phone calls or the 

previous acts of sexual intercourse or the victim asking him to come on that day. It was also 

highlighted that he had failed to inform the police about meeting a friend of the girl's father that day 

when leaving the shop. It shows that the accused has given evidence and stated that the sexual act 

was performed with consent. When considering both versions the version of the accused-appellant 

is likely to have had happened the version of the prosecution is less likely to have had happened with 

several infirmities in the prosecution case. 
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The conviction upon unreliable and uncorroborated evidence is bad in law and the evidence of the 

prosecution itself creates a reasonable doubt in respect of the prosecution case. In the circumstances 

of the present case, having regard to the quality of the version of the prosecution about the incident, 

it cannot be safely relied upon to sustain the conviction against the accused of multifaceted reasons. 

Taking into consideration, all those circumstances, I am of the view that the conviction of the 

accused-appellant cannot be allowed to stand as the prosecution had failed to prove the case beyond 

all reasonable doubts.   

The appeal is allowed and the conviction quashed. 

Registrar is directed to send a copy of this judgment along with the main case record to the High 

Court of Gampaha and to inform the prison authorities forthwith.  

 

 

 

Judge of the Court of Appeal 

 

R. Gurusinghe J. 

     

I agree. 

 

        Judge of the Court of Appeal 


