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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Judge of the High Court of Gampaha,
dated 08.02.2013, by which, the accused-appellant, was convicted and sentenced to 10 years
rigorous imprisonment and fine of Rupees Ten Thousand (Rs. 10,000/-), in default one-year simple
imprisonment.

The accused-appellant was indicted in the High Court of Gampaha on the following count;

Count 01: that on or about the 13.10.2000 the accused-appellant committed indecent
sexual activity on Sachini Kalpana Wijesuriya and thereby committed the offence
of grave sexual abuse of Sachini Kalpana Wijesuriya who is under sixteen years
of age which is an offence punishable under Section 365b (2)b of The Penal Code
as Amended by Act No 22 of 1995.

After being served with the indictment, the accused-appellant absconded and upon the prosecution
has led evidence in terms of section 241 of the Criminal Procedure Code, a trial in absentia was
ordered against the accused-appellant.

On 02.03.2012 the trial commenced in the absence of the appellant and the prosecution led the
evidence of PW 1 who was the victim, PW 3 the Judicial Medical Officer, and PW 2 the victim's
mother. On 23.05.2012 when PW 2's evidence was being continued, an Attorney at Law appeared
on behalf of the accused-appellant and requested that PW 1 and PW 3 be re-summoned for cross-
examination. Consequent to this request PW 1 and PW 3 were re-summoned but the defence then
had informed Court that there would be no cross-examination.

The prosecution then led the evidence of two police officers and they too were not cross-examined
and the case for the prosecution was closed. The accused-appellant was still absconding and no
defence was put forward. On 08.02.2013 the learned High Court Judge convicted the appellant to
the charge in the Indictment and High Court Judge sentenced the accused to 10 years rigorous
imprisonment with a fine of Rs. 10,000/-. A default term of 1-year simple imprisonment was
imposed. On the day the sentence was passed the accused-appellant was still absent and there was
no representation.

Being aggrieved by the said conviction and sentence the appellant has preferred this appeal.

One of the main arguments taken up by the learned counsel for the accused-appellant before this
court is the indictment was not read over to the accused-appellant before the trial commenced on
03.03.2006 or 29.01.2007 or else on 18.07.2007. On 03.03.2006 accused-appellant was present
before the High Court and the copy of the indictment was handed over to him in Open Courts. Page
21 of the appeal brief confirms it. The case was fixed for the trial and summons were issued to the
prosecution witnesses to be returnable on 29.01.2007. That was the first date of trial.
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The accused-appellant was present before the High Court and prosecution witnesses 1 (PW 1) was
absent on 29.01.2007 but PW 2 and PW 4 were present. According to page 44 of the appeal brief,
the learned High Court Judge re-fixed the matter for trial as there were few partly heard cases to
be taken up for trial on 29.01.2007.

Section 196 of the criminal procedure code is as follows;

196. When the court is ready to commence the trial the accused shall appear or be brought
before it and the indictment shall be read and explained to him and he shall be asked
whether he is guilty or not guilty of the offence charged.

On 29.01.2007 the learned High Court Judge was not ready to commence the trial according to page
44 of the appeal brief. The trial was postponed to 18.07.2007. The accused-appellant was present
before the High Court on that day. Even PW 1 and PW 2 were present according to page 45 of the
appeal brief. Learned Junior Counsel for the accused-appellant moved for a date on personal
grounds, On behalf of the Learned Senior Counsel Mr Jaliya Samarasinghe AAL.

The case was fixed for trial on 23.01.2008 by the learned High Court Judge. On that day the accused-
appellant was absent and there was no appearance on his behalf. PW 1 and PW 2 were present.
An arrest warrant was issued against the accused-appellant on 23.01.2008. Thereafter the accused-
appellant never appeared before the High Court and he was absconding right throughout from that
day onwards. This shows when the court was ready to commence the trial the accused-appellant
did not appear before the High Court. That could be the reason why the indictment was not read
and explained to him. Therefore, it was the fault of the accused-appellant because the indictment
was not read before the trial started.

It is important to note that under section 196 of the criminal procedure code, whenever the
accused-appellant is present before the High Court, the indictment shall be read and explained to
him and he shall be asked whether he is guilty or not guilty of the offence charged. In the present
case when the accused-appellant was absconding, the provisions of section 196 of the criminal
procedure code cannot be applied. Although the learned counsel for the accused-appellant argued
that the procedure was wrong as the indictment was not read before the trial was started in the
High Court, | do not agree with the said argument due to the reasons | mentioned above.

If the accused-appellant was present in Court but the learned trial Judge failed to read the
indictment and explained it to him, then it could have been considered as a procedural error. In the
present case, as it is a different scenario, | decide that the said argument of the learned counsel for
the accused-appellant has no merit.

Page 116 of the appeal brief (page 3 of the Judgment) is as follows;

“O8m0 gledfern vyw Bwdr 8edxsT vy §8n BO108WS; DD Yywr BBedsT 8e3d m»HPD
Bwrnwd Be® 0 @18 ¢nd, »E) Svnedd §8n admdens 00 ¥ 8O B YD 86D
g0 QDD wegwed 241 DosIBw wder Bwuddensm YD DRWIB FMNCLO HE
Bwinw sOTDenm W R&.”

| agree with the argument of the learned counsel for the accused-appellant that the learned trial
Judge has misdirected herself by writing in the judgment that the indictment was read over to the
accused-appellant and then he pleaded not guilty for the charge against him. That sentence on page
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3 of the judgment is completely wrong. It is my view that the conviction under section 241 of the
criminal procedure code has no impact on the said wrong conclusion of the learned High Court
Judge.

Learned counsel for the respondent argued, it is conceded that despite his contumacious conduct
during the trial when the accused-appellant was absconding, and appellant still has his right of
appeal as it was decided in the case of Sudarman De Silva vs. the Attorney General 1986 (1) SLR 09.
However, the accused-appellant is now estopped from questioning the creditworthiness, of the
witnesses as he has refrained from cross-examining these witnesses. Even after the witnesses were
re-summoned on the request of the counsel for the accused-appellant. The witnesses have not
been cross-examined. The failure on the part of the defence counsel to cross-examine these
witnesses necessarily gives rise to the inference that the defendant has accepted the version of the
said witnesses. This was decided in the case of Dadimuni Wimalasena vs. AG - CA 135/03 decided
on 10.06.2018.

The victim testified 12 years after the alleged incident and any lapses of her testimony should be
viewed in the light of the said long passage of time. This Court has held that a witness cannot be
expected to testify akin to a tape recorder as a passage of time is likely to dim the memory of a
witness on certain details.

The prosecutrix stated in her evidence that she could not remember whether the accused-appellant
came to her home and talked with her. She did not answer the questions as to whether the accused-
appellant committed the alleged act of sexual abuse.

The relevant portion of her evidence at page 72 of the appeal brief is reproduced below as follows:
Dodesn O DB I W™ WEaE?
S . O .

gy w8 B B8R o1 88 @¢5Is) ¢ Bw@o. ¢ Hoed Diden 85T Bt B
@53¢?

S . endent m.
gy 88w 00O ¢cDew Do 8 W WEIE?
S Omm . @@5D 1T BODE ¢xTed By 1.

Again, the prosecutrix was asked whether the accused-appellant did anything to her. Then she
stated that she could not remember.

The relevant portion of her evidence at page 74 of the appeal brief is reproduced below as follows:
& 0DRIeD e BOBO e®imd w3 MmEIE?

DeN® @m® BNV

Ben® eims 8OATVewsT 8 egsime Goed?
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She came to court to give evidence for a case but she does not know what this case was.
The relevant portion of her evidence on page 75o0f the appeal brief is reproduced below as follows:
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The learned counsel for the accused-appellant (absconding) argued that the prosecutrix has stated
in her statement to the police that this incident took place previously also. But she stated in her
evidence on 12.03.2012 when questioned by the learned trial Judge that such an incident did not
happen previously. (Vide page 76 of the appeal brief)

The counsel for the appellant submitted that a reasonable person reading the above portion of the
Prosecutrix's evidence concludes that the accused-appellant's involvement was fabricated.
Therefore, it is my view that the prosecutrix is not a reliable witness and her evidence seriously
lacks consistency. Not only that, evidence of the prosecutrix is highly inconsistent with her
statement to the police and her case history, recorded by the doctor.

The Prosecutrix stated in her statement to the police that her elder sister had seen what the accused
did to her and informed their mother of the incident. The mother of the prosecutrix also stated in
her statement to the police that her elder daughter had seen the alleged incident and informed her
about the incident. However, the elder sister of the Prosecutrix who is said to be an eye-witness
never called to give evidence in the trial.

The mother of the prosecutrix stated in her evidence that she was not at home at that time and she
came running home on hearing the cry raised by the prosecutrix. But the prosecutrix stated in her
statement to the police that she did not inform her mother of the alleged incidents. The mother of
the prosecutrix stated in her statement to the police that her elder daughter informed her of this
incident. The mother also stated in her evidence that the prosecutrix, on being questioned, did not
state that the accused did something to her.

The relevant portion of her evidence at pages 91 and 92 of the appeal brief is reproduced below as
follows:

Yy o@umEte WOY gmdie Bwo ¢d BDOE?
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On the following day of the proceedings, the prosecutrix's mother stated that she was informed
that the accused-appellant lifted her frock and touched her female organ.

The learned state counsel for the prosecution informed the trial court that she is forgetful because
she is a diabetic patient and sought permission to produce her medical reports, but such medical
reports were not produced. The evidence of the Prosecutrix's mother also consists of
inconsistencies and therefore does not corroborate the evidence of the prosecutrix.

The Judicial Medical Officer (JMO) stated in his evidence that in giving the case history, the
prosecutrix stated that the alleged incident took place in the house of the accused-appellant when
she went there to collect polythene. Accordingly, the case history given by the prosecutrix and
recorded by the JMO contradicts the evidence of the prosecutrix about the place of the occurrence
of the alleged incident. The JMO also stated that the prosecutrix informed him of inter-crural
intercourse alleged to have been committed by the accused-appellant. But there is no evidence
regarding such an act of inter-crural intercourse.

Therefore, it is my view that medical evidence does not support the evidence of the prosecutrix.
The learned trial Judge has not considered the manifest inconsistencies, per se and inter se, of the
prosecution witnesses. He has not properly evaluated the evidence of the prosecution witnesses.
The trial Judge has not considered the manifest inconsistencies in the evidence of the prosecutrix,
her statement to the police and her case history recorded by the doctor.

In the case of Martin Fernando vs Inspector of Police, Minuwannda 46 NLR 210 Wijewardena, J re-
defined the role of the Appellate Court. It is as follows;

"An Appellate Court is not absolved from the duty of testing the evidence extrinsically as
well as intrinsically although the decision of a Judge on question of facts based on
demeanour and credibility of witnesses carries great weight. Where a close examination of
the evidence raises a strong doubt as to the guilt of the accused, he should be given the
benefit of the doubt"

The evidence of the prosecutrix is full of inconsistencies and therefore she is not a reliable witness.
Therefore, the necessity to corroborate her evidence does not arise. The evidence of the prosecutrix
cannot be relied on to sustain the charge and convict the accused-appellant. Without depending on
the weaknesses or failure of the defence to give evidence, the prosecution must prove the guilt of
the accused beyond a reasonable doubt. Consistent evidence does not create a reasonable doubt
or pass the test of probability.
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It is important to note that in this case, manifestly inconsistent evidence of all the prosecution
witnesses has not established a prima facie case against the accused-appellant.

The prosecution has failed to prove its case beyond reasonable doubt and that the conviction and
the sentence imposed on the accused-appellant cannot stand.

Therefore, the accused-appellant is acquitted and discharged from the charge against him.
Appeal allowed.

The registrar of this court is directed to send a copy of this judgement along with the main case
record to the High Court of Gampaha.

The learned High Court Judge of Gampaha is directed to recall the arrest warrant issued against the
accused-appellant forthwith. The prison authorities should also be informed of the decision of this
Court, to update their records.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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