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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Judge of the High Court of
Homagama, dated 15.09.2020, by which, the accused-appellant, who is before this Court, was
convicted and sentenced to 7 years’ rigorous imprisonment for having committed culpable
homicide not amounting to murder of an infant.

The charge against the accused-appellant in the indictment was as follows;

On or about 13.12.2010 in Polgasovita, within the jurisdiction of the High Court of
Homagama, the accused committed the offence of murder of an infant who was a new
born, an offence punishable under section 296 of the Penal Code.

The accused-appellant pleaded guilty on 08.08.2017 to the indictment but the learned High
Court Judge decided to commence the trial considering that she pleaded not guilty and opted
for a non-jury trial. Thereafter, PW 1 and PW 4 (both witnesses testified to the discovery of
the baby having been abandoned) were led in evidence. The appellant opted not to materially
challenge their evidence.

On behalf of the accused-appellant, her willingness to plead guilty to culpable homicide not amounting
to murder under exception 5 to section 294 of the Penal Code, was indicated. The learned State
Counsel who prosecuted the trial in the High Court conceded the mitigatory circumstances which the
appellant relied on, to bring the case against her within the ambit of the said exception.

After plea bargaining, the accused on 15.09.2020 pleaded guilty under exception 5 to section 294 and
in her plea, the learned trial Judge convicted the appellant for the lesser offence of culpable homicide
not amounting to murder punishable under section 297 of the Penal Code. Following the submissions
of both parties, the learned trial Judge sentenced the accused-appellant to 7 years of rigorous
imprisonment. The appellant, on 16.09.2020 lodged a petition of appeal against the aforementioned
custodial sentence and on 16.03.2021 the learned trial Judge enlarged the appellant on bail pending
the appeal.

The ground of appeal is as follows;

"The learned Trial Judge has failed to duly appreciate the mitigatory circumstances present in
the case which ought to have warranted a non-custodial sentence on the appellant"

The appellant has filed this appeal claiming that this sentence is excessive. The learned
counsel for the accused-appellant informed Court on the date this matter was taken up for
argument that he is not challenging the conviction as the accused-appellant has pleaded
guilty. The learned counsel requested to consider the following mitigating factors to reduce
the sentence.

The learned counsel for the accused-appellant argued on behalf of the appellant that, if the learned
Trial Judge had duly appreciated the mitigatory circumstances present in this case, he would have
considered a non-custodial sentence. It was the position of the appellant that, she had not known
about her having been conceived until the very moment of the delivery of the baby. This position is
corroborated by the evidence of PW 4 as well as the police statement given by the accused-appellant
and evidence in the inquest of one Padmini Shanthi Kumari in whose house the appellant was
babysitting at the time of the incident.
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The police statement of the appellant's husband stated that the appellant did not look like she was
bearing a child. It was an undisputed fact that the appellant delivered the baby alone, unattended and
unassisted. Counsel for the appellant stated that the learned Trial Judge has not taken into account
the unexpected and sudden turn of events which had taken the appellant by complete surprise when
she had abruptly delivered a baby at the toilet of the house where she was serving as a domestic aid.

It is evident that the learned Trial Judge had failed to consider the remarks of the Judicial Medical
Officer who had conducted the autopsy on the dead body to the effect of "unassisted delivery and no
evidence of attempted deliberate killing or any other physical bodily harm". The learned Trial Judge
stated in his order that, the appellant had not disclosed any reason for concealing the pregnancy. In
his police statement, the husband of the appellant had denied the paternity of the baby. Accordingly,
there appears to be an untold and pathetic story behind this whole episode which culminated in the
death of a new born baby.

The learned counsel for the accused-appellant submitted that the appellant has disclosed the truth,
by way of an affidavit, which she has been suppressing for the last decade out of shame, fear and
social stigma. In an affidavit which is marked and produced as X, the appellant affirms that in the
middle of 2010, on her way to the house where she was serving as a domestic aid, she had built up a
casual acquaintanceship with a labourer who was working at the Kahathuduwa Expressway and one
day he forcibly hauled her away in a three-wheeler and raped her. However, out of shame, fear and
social stigma as a married mother with two kids she had to conceal that fact. Thereafter, she had been
suffering from intense depression and torment.

Counsel for the appellant requests to consider the content of the said affidavit in terms of S. 351 (b)
of the Code of Criminal Procedure Act (CCPA).

Section 351 (b) of the CCPA reads as follows;

"“In dealing with an appeal, the Court of Appeal may if it thinks it necessary or expedient in the
interest of justice

(@) ...

(b) take additional evidence itself or direct it to be taken by any Judge of an original Court or
other person appointed by the Court of Appeal for the purpose”

Learned Counsel for the appellant submits on behalf of the appellant to consider the content of the
said affidavit marked as X in the context of an innocent mother who had to conceal an offence on her
body owing to shame, fear and social stigma. He further says that the learned trial Judge has not duly
weighed the other means which were available to the appellant to dispose of the body to which she
had not nevertheless resorted.

According to the evidence of PW 4, as well as the police statement and evidence of one Padmini
Shanthi Kumari at the inquest, in whose house the appellant was babysitting at the time of the incident
and the police statement of the appellant's husband, the appellant had not appeared to be pregnant.
Hence, the learned counsel for the accused-appellant argued that if she had harboured any evil
intention, she could have easily disposed of her new born baby without arousing suspicion of anyone
in which case this matter could never have ended up in Court. She had opted to leave her baby near
the road. Accordingly, her intention was not to leave the child to die but to allow someone to pick him

up.
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The learned SSC appearing on behalf of the respondent informs the court that she is objecting
to the application of the accused-appellant as the said act was a grave offence as the deceased
in this case is a one-day-old infant who was found alive, abandoned near a shrub jungle. The accused-
appellant has been identified as the biological mother of the deceased infant through a DNA analysis
and the relevant DNA report. The deceased was found near a jungle near the house where the
accused-appellant worked as a domestic helper. The accused-appellant had taken no steps
whatsoever to disclose the birth of the deceased infant to her employee or any other person known
to the prosecution and had intentionally concealed the birth and the act of abandoning the child.

The neighbours heard the sounds of an infant crying. Soon after the infant was discovered, he was
admitted to the Wathera Hospital and transferred to the Surgical Intensive Care Unit of the Lady
Ridgeway Hospital on 14.12.2010. The cause of death was shock, haemorrhage and sepsis following
extensive injuries to the right knee and face associated with an unattended delivery, exposure and
lack of protection. There was medical evidence present of an unassisted delivery of a fully matured
viable fetus at the Post Mortem Examination.

The deceased infant had sustained several injuries identified as animal bites on the knees and face. It
was revealed that the injuries found on the face and limbs are consistent with the ante -mortem
injuries sustained after the live birth due to animal attack and ant bites

Learned counsel for the respondent submitted that there was no other person to save the accused-
appellant who was aware of the birth of the deceased infant. She further states that in the order
relating to sentencing, the learned High Court Judge has quite correctly addressed his judicial mind to
the fact that the death of the deceased infant has been committed by the closest person to the
deceased and the person the deceased could trust and correctly held that Court has to consider the
rights of the deceased infant who could in no manner provide for his safety.

It is important to note that the learned High Court Judge has given adequate weight to the following
factors in sentencing the accused-appellant:

(i) the gravity of the offence;

(i) the degree of culpability and responsibility of the offender;

(iii) the punishment provided in the statute;

(iv) difficulty in detection of the offence;

(v) theinterest of the society;

(vi) to signify that the court and the community denounce the commission of such offences;
(vii) to deter offenders or other persons from committing offences of the same or similar

nature;

(viii) the need to protect children;

(ix) to punish offenders to an extent and in a manner, which is just in all circumstances.

The learned Senior State Counsel argued on behalf of the respondent that Sri Lanka has signed the UN
Convention on the Rights of the Child (CRC) on 26.01.1990 and ratified it in July 1991. Article 6 of the
UN Convention provides firstly, that the State parties are duty-bound to recognize that every child has
the inherent right to life and secondly, that they ensure to the maximum extent possible, the survival
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and development of the child. Under Article 36 of the CRC, State is obliged to protect the child against
all other forms of exploitation prejudicial to any aspects of the child's welfare.

The learned counsel for the respondent further says that Article 3 of the Convention provides that in
all actions concerning children whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies the best interests of the child shall be a
primary consideration. Therefore, the learned SSC submitted that the sentence imposed on an offence
of this nature should be in line with the above, which heavily focuses on the need to recognize the
inherent right to life of every child and the survival and development of the child.

She argued that deterrent punishments are necessary to protect children from future offenders.
Section 308 of the Penal Code provides that the exposure and abandonment of a child under 12 years
by a parent or person having care of such child is a punishable offence; "Whoever, being the father or
mother of the child under the age of 12 years, or having care of such a child, shall expose or leave such
child in any place to wholly abandon such a child, shall be punished with imprisonment of either
description for a term which may extend to seven years, or with fine or with both."

The explanation at section 308 of the Penal Code provides thus; "this section is not intended to
prevent the trial of the offender for murder or culpable homicide, the case may be if the child dies in
consequences of the exposure". The actions of the accused-appellant amount to the commission of
the said offence along with the offence for which she was initially indicted. In the circumstances, the
learned Senior State Counsel argued that the accused-appellant has already been the recipient of
leniency, in terms of the offence for which she was indicted, convicted and sentenced.

After considering all of the above arguments, it is my view that the learned Trial Judge, in assessing a
proper sentence for the appellant, has not duly appreciated the post conduct of the appellant by which
she did not attempt to exonerate her. The appellant herself identified the dead body of the baby
before Judicial Medical Officer, confessed to the police. Then she readily surrendered to genus
comparison thereby facilitating to truncate of what otherwise would have followed a daunting,
prolonging and complex investigation process and demonstrating her remorse from the earliest. The
appellant had pleaded guilty to the indictment at the very instance. During the trial, she did not raise
any affirmative defence. The appellant states that she who was 38 years old at the time of the incident
is now 50 years old.

The learned counsel for the appellant states that, following this unfortunate incident, her husband
deserted her leaving the burden of both her children aged 11 and 14 on her shoulder. It was out of
her meagre earnings as a domestic aid that she raised her two children with terminal effort. Her son
is now married yet her daughter aged 21 is still dependent on her. The learned counsel further states
that she has an enormous responsibility lying on her shoulder as a single mother to protect and sustain
her daughter until she is given in marriage. The appellant grieves that, if she was incarcerated in the
execution of the custodial sentence imposed on her, her daughter would run the risk of her whole life
further being disrupted and disorganised.

On this premise, the learned counsel for the accused-appellant submits on behalf of the appellant that
justice would have been better served by imposing on the appellant a non-custodial sentence.

The power of the Court of Appeal to vary a sentence is indicated in section 336 of the Code of Criminal
Procedure Act (CCPA). It empowers the Court of Appeal to interfere with a sentence imposed by the
High Court in appropriate circumstances.

Section 336 of the CCPA reads as follows;

Page 5 of 6



"On an appeal against the sentence whether passed after trial by jury or without a jury, the
Court of Appeal shall if it thinks that a different sentence should have been passed, quash the
sentence, and pass other sentence warranted in law by the verdict (whether more or less
severe) in substitution therefore as it thinks ought to have been passed and in any other case
shall dismiss the appeal"

The learned counsel for the accused-appellant informed this court that the accused-appellant
was not having any previous convictions. The appellant requests for, a non-custodial sentence and
the sentencing order of the learned Trial Judge dated 15.09.2020 to be quashed and substituted
thereof with a non-custodial sentence in terms of section 336 of the CCPA which would allow the
appellant to re-integrate with the society.

Since she has no previous convictions, we believe that the accused-appellant should be given
some relief by this court. Also, we wish to consider the fate of the young daughter of the
accused-appellant, if we decide to incarcerate the offender for seven years of rigorous
imprisonment.

Considering the circumstances of the case, we decide to impose 2 years of rigorous
imprisonment instead of 7 years and suspend it for 10 years from today.

Appeal allowed.

The registrar of this court is directed to inform the prison authorities as well as the High Court
of Homagama, about this judgement forthwith.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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